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INTRODUCTION

On 27 December 2008, Israeli armed forces, in mspdo Hamas’s renewed
rocket and mortar attacks deliberately targetingliahs and civilian property in
Israel, launched a three-week military operationthe Gaza Strip, designated as
Operation Cast Ledd The Operation’s purposes were to defend Ischélians and
territory, dismember Hamas’s military infrastrueuand prevent or disrupt Hamas'’s
ability to execute further unlawful attacks agaissaef.

Both during Operation Cast Lead, and subsequeathymber of international
organisations have alleged that specific actioksrtdy the Israeli military and some
of its soldiers constituted violations of the lasfswar. The overwhelming majority
(at the very least) of these claims are withoutithe@s even non-Israeli military
experts have attested. Retired British Coloneh&id Kemp, for example, said on
the BBC, “I don’t think there has ever been a timéhe history of warfare when any

army has made more effort to reduce civilian cassbnd deaths of innocent people

! Global Policy Forum, Timeline: Gaza Crisis, httwww.globalpolicy.org/component/content/article/
189/38272.html (last visited 2 Oct. 2008ge alsdRockets ‘Violated Gaza Cease Fir&BC NEWS,

24 June 2008, http://news.bbc.co.uk/2/hi/middlet/@4g0530.stm;lsraeli Official: IDF to Leave
Gaza Before Obama InauguratiotHAAERTz.cOM, 19 Jan. 2009, http://www.haaretz.com/hasen/
spages/1056757.html [hereinaftésraeli Official’] (“Israel launched its air, ground and sea adsaul
December 27 vowing to ‘change the reality’ for $muh border towns that, since 2001, had taken fire
from Hamas and other Palestinian factions armeld roitkets.”).

2 |sraeli Official, supranote 1.



than the IDF is doing today in GaZa”Not only do the allegations against Israel lack
merit, but the accusers lack credibility as wedl d@monstrated beldw

Numerous organisations such as Human Rights Watath Amnesty
International have published reports making serimtmisations against Israel for its
conduct during Operation Cast Lead. They repeatedcuse Israel of waging
indiscriminate and disproportionate attacks, utilgz human shields, and even
deliberately killing civilians in certain cases. oie of these reports, however, has
garnered the same attention or controversy as thmedJ) Nations Human Rights
Council (“UNHRC") sponsored Goldstone Report (tfReport”y.

The purpose of this legal memorandum is to addtesgeneral methodology
of the Goldstone Fact-Finding Mission (the “Missiprthe pre-conceived notions of
its authors, and the specific allegations madeetherThe Mission’s Report is fatally
flawed due to inherent biases, unreliable methafigland speculative legal and
factual conclusions that both exceed the scopeh@fMission’s mandate and are
factually and legally incorrect.As such, the Goldstone Report lacks credibility; it

cannot be relied upon by any international bodyluding the Security Council, or

¥ BBC: Former British Army Colonel Richard Kemp Disses IDF Gaza Ops, Youtube,
http://www.youtube.com/watch?v=WssrKJ3lgcw (lastited 19 Dec. 2009).

* Incidentally, the Goldstone Fact-Finding Missi@fused to invite Colonel Kemp to testify, allegedly
because the Report “did not deal with the issuesaiged regarding the problems of conducting
military operations in civilian areas and seconésgging decisions made by soldiers and their
commanding officers ‘in the fog of war.”” SR MINISTRY OF FOREIGN AFFAIRS, INITIAL RESPONSE TO
REPORT OF THEFACT FINDING MISSION ONGAZA ESTABLISHED PURSUANT TO RESOLUTION S-9/10F

THE HUMAN RIGHTS COUNCIL 7 (2009) [hereinafter “Initial Israeli Response”http://
www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/Hehwar+against+lsrael/Initial-response-gol
dstone-report-24-Sep-2009.htm. The issues regainducting military operations in civilian areas
are highly relevant to the Report's contents beeahsy provide context to the question of criminal
intent and the difficulty in distinguishing betweaerilitary and civilian targets. As we will detait
greater depth throughout this memorandum, thiss@@atiwas also one of many that reflected the
Mission’s predisposition towards unduly criticizitayael.

® Report of the United Nations Fact Finding Missiom the Gaza Conflict [hereinafter “Goldstone
Report” or “Report”], Human Rights Council, U.N. BPo A/HRC/12/48, 15 Sept. 2009,
http://www2.ohchr.org/english/bodies/hrcouncil/spésession/9/FactFindingMission.htm. The initial
version of the Report released was 575 pages léngubsequent version is approximately 125 pages
shorter. For the purposes of this brief, we areabrsd cite to the longer version.



any court seeking to serve the cause of justicel @nshould be more widely
discredited in the public dialogue
INTERESTS OF CONCERNED PARTY

The European Centre for Law and Justice (“ECLS"a public interest law
firm and UN-accredited Non-Governmental OrganisatiNGO”) located in
Strasbourg, France. The ECLJ shares a commitneer@rddicating crimes and
atrocities that shock the human conscience, bsiteitjually committed to the principle
that judicial legitimacy demands that internatiobalies rely only on information
fairly gathered by competent fact finders operatingan open, transparent, and
unbiased manner. Further, conclusions derived fsash facts must be based on a
proper interpretation and application of contraliegal principles.

SUMMARY OF ARGUMENT

Under international human rights law, the entireinational community has
“an obligation to promote and encourage respechfionan rights . . ® To that end,
fact-finding missions can be useful tools in hotdimuman rights violators
accountable for their actions. However, as a |legaiter, Operation Cast Lead was
governed by the law of armed conflicipt international human rights lavand the
Goldstone Mission’s ability to speak with authoniggarding what transpired in Gaza
was limited by incomplete knowledge of the factsl @am often incorrect application
of legal principles. Further, when so-called fatling missions yield reports that
are fundamentally biased and contain significamicedural and substantive flaws,

they cease to be useful tools. Flawed reportowssy weaken the cases against

®RAOUL WALLENBERG INST. OF HUMAN RIGHTS & HUMANITARIAN LAW & INT'L BAR Assoc,
GUIDELINES ON INTERNATIONAL HUMAN RIGHTS FACT-FINDING VISITS AND REPORTS (THE LUND-
LONDON GUIDELINES) 1 (2009) [hereinafter “UND-LONDON GUIDELINES"], http://www.factfinding
guidelines.org/ (select hyperlink “Download thedglines”).
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human rights violators and strain the credibilityttee submitting body, thus rendering
the reports inherently suspect.

The Goldstone Mission’s Report exhibits inhererstsbs against the State of
Israel and disregards United Nations standarddgairfinding, the explicit mandate
of the UNHRC, and basic international fact-findstgndards. The UNHRC has also
exhibited a consistent institutional bias agaihst$tate of Israel.

The UNHRC was established in June 2006. It wasnin&a remedy the
political biases of its predecessor, the UN Comimms®n Human Rights, which
sponsored the notoriously anti-Israel Durban Wdhference Against Racism in
2001. However, thus far, the UNHRC has carriedtion biased traditions of its
predecessor. Nearly half of its resolutions conuam specific states (23 out of 48)
have been directed at IsraelOn 30 January 2006, the UNHRC even voted teerevi
potential Israeli human rights abuses at everyime@ssFormer UN Secretary General
Kofi Annan, among others, has criticised the baalyifs partial and excessive focus
on Israel at the expense of other regions likeSthe:ar.

This inherent bias was once again confirmed whenUhNHRC resolved to
establish a fact finding mission “to investigaté\ablations of international human
rights law and international humanitarian law bg ttccupying Power, Israel, against
the Palestinian people throughout the Occupiedsialan Territory, particularly in

the occupied Gaza Strip, due to the current agigress .”'° There was no mention

" Eye on the UN, Human Rights Actions, http://wwweegtheun.org/browse-un.asp?ya=1&sa=1&u=
344&un_s=0&ul=1&tp=1&tpn=Resolution (last visite& Dec. 2009).

8 Anne Bayefsky, Op-EdDiscrimination and Double StandardBIAT’L Rev. ONLINE, 5 Jul. 2006,
http://article.nationalreview.com/?q=0ODIOMWMzYzQyMEBMTBKZTUwWYjk5YjgzNGRiZDNkYW
M=.

® Darfur Crisis ‘Graver than Middle East—AnnarRISH EXAMINER, 29 Nov. 2006, http://www.
irishexaminer.com/breakingnews/ireland/cwidglaubjsn

9G.A. Res. S-9/1, 1 14, U.N. Doc. A/IHRC/S-9/L.1 (h. 2009).

4



of indiscriminate attacks by Hamas on Israeli @wis or territory, or, among other
things, illegal tactics employed by Hamas duringlea

As we discuss in greater detail below, the Missamembers also exhibited
biases against the State of Israel, evidenced by gtatements, which compromised
the Mission’s ultimate integrity. Additionally, ¢hReport consistently draws factual
and legal conclusions that are unwarranted by Waerce and beyond the scope of
the Mission’s mandate and espouses opinions oesdfiat are completely irrelevant
to the mandate. The Report also fails to providgthang resembling the full and
appropriate context that prompted Operation CaatliLe

It is true, as the Mission appreciated, that OpamaCast Lead cannot be
viewed in isolation. Operation Cast Lead is pdradong history of conflict. Yet,
most of that context is conspicuously absent froenReport, which instead provides
a one-sided perspective that depicts Palestiniangcims and Israelis as aggressors.
It also gives short shrift to the Israeli militasyefforts to avoid civilian casualties and
respect for the rule of law. Israeli forces dragppeillions of leaflet warnings and
utilised airwaves to warn Palestinian citizens ahger and to minimise innocent
casualtie§. There is abundant evidence that Israel usediety@f other methods to
avoid civilian casualties; Israeli forces used @en munitions, cross-checked
targets, and sometimes canceled or diverted nyilisdrikes due to the risk of
collateral damagd@. It also continues to investigate any allegatioharongdoing?®.

That mistakes occur is unsurprising in any conflmit especially in Gaza,

where the terrorist group Hamas uses human sheéeldsnitiates military operations

1SR MINISTRY OF FOREIGN AFFAIRS, THE OPERATION IN GAZA, 27 DECEMBER 2008—18JANUARY
2009: FACTUAL AND LEGAL ASPECTS 3 (2009) [hereinafter “MFA,OPERATION IN GAZA"],
http://www.mfa.gov.il/NR/rdonlyres/ES9E699D-A435-UB-B2D0-017675DAFEF7/0/Gaza
OperationwLinks.pdf.MFA.

121d. at 7 1301-131.

131d. at 7 333.



from, and hides in, densely populated residenta&ghbourhoods. Yet, although
innocent lives were tragically lost during OperatiGast Lead, it in no way warrants
the knee-jerk conclusion that Israel or its pergbrmommitted war crimes or crimes
against humanity. Tragic loss of human life does automatically indicate that
criminal acts occurred, but the Mission consisternttaws that conclusion, based
upon unreliable, unverifiable, second-hand evidence

The Report’s failure to adhere to key principledlinad in UN Guidelines and
the Lund-London Guidelines—basic guidelines by Wwhal fact-finding reports
should be written—renders it contents doubtfulbest. Based on the speculative,
conclusory, and inaccurate nature of the Repodtsual and legal assessments, the
UN—and the International Criminal Court (“ICC")—shid not extend the Report
any further credibility or weight. As the formech®lar and president of the
American Society of International Law Professor iflas M. Franck once said, “[a]
fact-finding group created by terms of referencat teek to direct its conclusion is
essentially a waste of time. lts findings, at megtl reassure those minds that are
already made up®. Indeed, even the report’s author, Richard Golust aptly noted
regarding his own findings that “if this was a doaf law, there would have been
nothing provehand that T wouldn’t consider it in any way embarrassing i&my of
the allegations turn out to be disprovEd” Such comments repudiate many of the
Report’s conclusions.

ARGUMENT
On 9 December 1991, the UN General Assembly apgrtvweDeclaration on

Fact-Finding by the United Nations in the Fieldtbé Maintenance of International

147 M. Frank & H.S. FarleyProcedural Due Process in Human Rights Fact-Findiygnternational
Agencies74 Av. J.INT'L L. 308, 316 (1980).

15> Gal BeckermanGoldstone: ‘If This Was a Court of Law, There Wodlle Been Nothing Proven,’
THE JEWISH DAILY FORWARD, 7 Oct. 2009, http://www.forward.com/articles/1662 (emphasis
added).



Peace and Securitfthe “UN Guidelines”}®>. The UN Guidelines declare “that the
ability of the United Nations to maintain interrmatal peace and security depends to a
large extent on its acquiring detailed knowledgeutlthe factual circumstances of
any dispute or situatioh”. The UN Guidelines are also intended “to encoeii@mgtes
to bear in mind the role that competent organshef Wnited Nations can play in
ascertaining the facts in relation to disputesitoagions™®.

The International Bar Association and the Raoul lévdderg Institute have
also developed th&uidelines on International Human Rights Fact-FmglVisits and
Reports(the “Lund-London Guidelines”y—a comprehensive eétguidelines that
“provide direction to all those engaged in [a fAoting] exercise with a view to
improving accuracy, objectivity, transparency amdddility in human rights fact
finding”'®. They were “developed . . . to contribute to gpaoaktice in the conduct of
fact-finding visits and in the compilation of reps?®. The primary goal of the
Guidelines is to ensure that reports are “clealdjective and properly sourced, and
the conclusions in them reached in a transparenner’. A report that adheres to
the Guidelines “indicates that the allegations,epbations and conclusions in it can
be reasonably relied upon, thus enhancing theaeffiand credibility of the repoft:

In essence, the Guidelines act as a proceduralgsafiel to protect against biased
reporting

While the Lund-London Guidelines generally referNGOs in setting forth

these standards and the Mission was not techniaalldGO, the same principles of

16 Declaration on Fact-Finding by the United Natigmshe Field of the Maintenance of International
Peace and Security, G.A. Res. 46/59, U.N. Doc. ARE/59/Annex (9 Dec. 1991) [hereinafter
“Declaration on Fact-Finding by the UN"], http://wwmun.org/documents/ga/res/46/ a46r059.htm.
71d. pmbl.
1.
19| UND-LONDON GUIDELINES, supranote 6, at 1.
20

Id.
2d.
21d.



objective fact-finding apply to the Mission’s workl'he quintessential requirements
for credible fact-finding are unbiased, independemtd objective reporting. The
Mission’s Report does not meet those fundamerdgaldstrds, and, therefore, it should
not be further regarded by UN bodies or the ICG. tifis memorandum will illustrate,
the Goldstone Mission was flawed from its inceptiand the final Report is fraught
with biases that undermine its specific allegatiofidis is evident in the language
used, the facts reported, and the speculative eatdir many of the Report’s

conclusions.

l. THE GOLDSTONE REPORT FAILS TO ADHERE TO PRINCIPL ES

IN THE UNITED NATIONS GUIDELINES AND LUND-LONDON

GUIDELINES AND, THUS, IS INHERENTLY UNRELIABLE.

The Report focuses disproportionately on Palestinteagedies, while
downplaying Israeli victims and omitting the cortteof ongoing terrorism that
necessitated Operation Cast Lead. It systematidails to describe terror tactics
employed by Hamas, which attacked Israel afteratgnélly ending a brief ceasefire
in 2008, and Israel’'s legal right to act in selfedee. Instead, the Report alleges that
Israel launched an “offensive” that was “wantontidiscriminate”, “disproportional”,
and “unlawful®®, descriptions that all appear to contradict theence.

The Report repeatedly draws legal conclusions alheutnental state of Israeli
officials and soldiers without any evidence forls@ssessmerifs Despite abundant
evidence that Israel exercised extreme cautionxetwing military operations and
went to great lengths in order to protect civili@nshe Report also accuses Israeli

126

officials of launching “direct attacks against tians™®, of using “human shields”,

% gee, e.g.Goldstone Reporsupranote 5, 1 29, 42, 50, 62.

241d. 11 39, 43, 45, 51, 52, 54, 61, 387, 423, 435, 744, 761, 767, 784, 808, 810, 879, 924, 982,
1101, 1208, 1675, 1716, 1718.

%5 MFA, OPERATION INGAZA, supranote 11, 1 8.

% Goldstone Reporsupranote 5, 1 43.

#"1d. 11 55, 619, n.378, 1028-1084.



and of engaging in “terrorisnf®. At the same time—ironically—the Report
exonerates Palestinian terrorist groups of idehtioaduct, despite abundant publicly
available evidence to the contréty

A. The Mission Employs a Biased Methodology in Congtting Its
Investigation and Issuing Its Report and Exceeded$ Mandate.

The UN Guidelines require the following:

. Fact-finding should be comprehensive, objectivgyartial and
timely*°.
. Fact-finding missions have an obligation to act strict

conformity with their mandate and perform theirktas an
impartial way. Their members have an obligationtoateek or
receive instructions from any Government or fromy an
authority other than the competent United Natiorgan. They
should keep the information acquired in dischargthegir
malggate confidential even after the mission haslléd its
task™.

The Lund-London Guidelines similarly require thédwing:

. The terms of reference must not reflect any predeted
conclusions about the situation under investigdfion
. In order to enhance the overall quality and crditbof the

report, it must be accurate, clear and draftedabgly so that

the processes of the mission are transparentholtld fairly

reflect all the information gathered and must rieffeom bias®>.
Despite such Guidelines, the Report is riddled wihguage that reflects
biases and predetermined conclusions. For insténapeatedly refers to the Israeli

“offensive™* and to the Gaza Strip and the West Bank as thetled Palestinian

Territories™, despite the fact that Israel was acting in sefedce and unilaterally

81d. 9 1169.

21d. 11 55-60.

%0 Declaration on Fact-Finding by the Usypranote 16, 3.

¥d. § 25.

32 Seel UND-LONDON GUIDELINES, supranote 6, at 2.

®1d. at 7.

3 Goldstone Reposupra note 51 29, 65, 93, 1248, 1550, 1617.

35d. 9 95, 131, 137, 140, 149, 152-153, 159, 176, 208, 206, 208, 279, 282, 297-298, 302-303,
314, 1189, 1213-1214, 1296, 1378, 1393, 1434, 185129, 1581, 1642, 1651, 1654, 1656, 1666-1667,
1673-1674, 1709.



withdrew from the Gaza Strip several years*agd@he Mission seems to believe that
the terms “occupier” and “occupied territories” appropriate because “the Israeli
armed forces continued to maintain control over &asorders . . . and Israel

reserved ‘its inherent right of self-defence, bptleventive and reactive, including

where necessary the use of force, in respect @athremanating from the Gaza
Strip™3®’. Of course, Egypt also exercises control over paGaza’s borders and has
refused to allow a Palestinian exodus into Egypteritory, but the Report does not
accuse Egypt of being an “occupiéf”despite its exercising control over part of
Gaza’s borders. Moreover, Israel’s reservationit®fright to act in self-defence

merely re-states an inherent legal right, althoogle that the Report manages to
guestion. In fact, the questionable assumption I$rael occupies Gaza underlies
much of the Report’s legal analysis on Israel’'$irig self-defence and its obligations
to deliver humanitarian aid.

This bias is also reflected by the fact that, tiglmaut the Report, the Mission
judges Israelis and Palestinians by two very diférstandards, spending much time
on Israel’s supposed violations of certain lawsilevbompletely ignoring the fact that
Hamas's efforts at compliance are nowhere neaelisraMoreover, in the absence of
information about an issue, the Mission automdticassumes the worst about Israel
and the best about Palestinians. For instanceyitbgion emphasises over and over
how Israel has not responded to its overtures andhat basis, assumes Israel has

impure motive¥. Yet, Israel has no legal obligation to partitépm a “fact-finding”

¥ see, e.gid. 11 2, 62, 65, 93, 457, 597, 706, 962, 1248, 1448, 1550, 1617, 1573 (at page 495),
1675 (at page 522), 1676 (at page 522), 1700 @& pa8), 1769 (at page 550). On page 494 of the
Report, the paragraph numbers jump from 1805 t®15bHkus, parentheses with page numbers are used
to indicate when duplicated paragraphs are cited.

¥1d. 7 187.

3 Referring to Palestinians who attempted to leawzaGand enter Egypt during the conflict, the
Report acknowledges that “Egyptian security fomresponded with water cannons and tear gas to force
them back into Gaza.” Goldstone Repsetpranote 5, 1 240.

%9 Goldstone Reporsupranote 5, { 324.
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mission whose very mandate assumes Israel is titye gtafault. Another example is
the Mission’s focus on Israel's alleged “unprofessl” criminal investigatory
method&’, while failing to note that Gaza authorities’ “Bstigations” are neither as
sophisticated nor thorough as Israel's—when anyiaract, held.

The Mission’s original mandate and its methodologgreparing the Report
also defy the Guidelines’ standards, thereby cgastoubt on the veracity, authenticity,
and credibility of the Mission and its work product

1. The UNHRC'’s Original Mandate, Which Was Never
Legally Amended, Betrayed a Predetermined Agenda.

On 12 January 2009—well before the full set of $amtirrounding Operation
Cast Lead could have been investigated and befer&ghting had even ceased—the
UNHRC adopted Resolution S-9/1, which establishesl Goldstone Fact-Finding
Mission. The inherent biases of the Mission amsdeiwentual Report were clearly
evident from that resolution, which stated, amotigpthings, the following:

Expressing seriouxoncern at the lack of implementation by the
occupying Power, Israel, of previously adopted lkgsms and
recommendations of the Council relating to the humghts situation
in the Occupied Palestinian Territory, includingsEderusalem;

Recognizinghat the massive ongoing Israeli military openatio the

Occupied Palestinian Territory, particularly in tecupied Gaza Strip,
has caused grave violations of the human rightshef Palestinian
civilians therein, exacerbated the severe humaaitacrisis in the
Occupied Palestinian Territory and undermined irdgonal efforts

towards achieving a just and lasting peace indjgen;

Recognizinghat the Israeli siege imposed on the occupied Gaizp,

including the closure of border crossings and thi#irgy of the supply
of fuel, food and medicine, constitutes collectipenishment of
Palestinian civilians and leads to disastrous hutawdéan and
environmental consequences;

“01d. 1 1626 (page 508).
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1. Strongly condemnghe ongoing Israeli military operation
carried out in the Occupied Palestinian Territgugyticularly in the
occupied Gaza Strip, which has resulted in masgiekations of the
human rights of the Palestinian people and systiendaistruction of
Palestinian infrastructure;

2. Calls for the immediate cessation of Israeli military atgck
throughout the Palestinian Occupied Territory, ipafarly in the
occupied Gaza Strip, which to date have resultgtarkilling of more
than nine hundred and injury to more than four fama Palestinians,
including a large number of women and children, #re end to the
launching of crude rockets against Israeli civéiawhich have resulted
in the loss of four civilian lives and some injigje

3. Demands that the occupying Power, Israel, immediately
withdraw its military forces from the occupied G&xaip;

4, Calls uponthe occupying Power, Israel, to end its occupation
of all Palestinian lands occupied since 1967 andrdspect its
commitment within the peace process towards trebkshment of the
independent sovereign Palestinian State, with Hestisalem as its
capital, living in peace and security with all itsighbours;

5. Demandghat the occupying Power, Israel, stop the tangeif
civilians and medical facilities and staff and gystematic destruction
of the cultural heritage of the Palestinian peojpbeaddition to the
destruction of public and private properties, agl ldown in the
Fourth Geneva Convention;

6. Also demandshat the occupying Power, Israel, lift its siege,
open all borders to allow access and free movemehumanitarian
aid to the occupied Gaza Strip, including the immedestablishment
of humanitarian corridors, in compliance with itbligations under
international humanitarian law, and ensure freessof the media to
areas of conflict through media corridors;

14.  Decidesto dispatch an urgent, independent internatioael- f
finding mission, to be appointed by the Presidenthe Council, to

investigate all violations of international humarghts law and

international humanitarian law by the occupying Bowsrael, against
the Palestinian people throughout the Occupiedsialan Territory,

particularly in the occupied Gaza Strip, due to ¢herent aggression,
and calls upon Israel not to obstruct the procéssvestigation and to
fully cooperate with the missidh

“1 G.A. Res. S-9/1supranote 10passim
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Note the many conclusions asserted as facts imed@ution—calling Israel
“the occupying Power”, accusing Israel of havin@used grave violations of the
human rights”, claiming Israel had imposed a “siegfeGaza, etc.—even before the
matter was investigated. Hence, the “facts” toalseertained by the fact-finding
Mission were asserted as already established fhemotitset. The UNHRC did not
call for an objective investigation—and never irmted to.

Among the nations voting in favour of the resolatizvere China, Cuba,
Egypt, Indonesia, Jordan, Pakistan, Qatar, andiSwathia. Canada voted against
the resolution and 13 nations abstafied\Naturally, the biased, one-sided language
of Resolution S-9/1 sparked outrage in some corneEren former UN High
Commissioner for Human Rights, Mary Robinson—hérgedontroversial figure and
believed by many to harbor an anti-Israel biasrafieesiding over the Durbin
Conference—made statements opposing the biasedateandobinson stated:

The resolution is not balanced because it focusewltat Israel did,

without calling for an investigation on the launchthe rockets by

Hamas. This is unfortunately a practice by the @duradopting

resolutions guided not by human rights but by pdit This is very

regrettablé&’.

In an attempt to present the appearance of grebjectivity, on 3 April 2009,
the UNHRC President, Martin Uhomoibhi, named themiers of the Mission and
tried to reframe the mandate “to investigate afllations of international human
rights law and international humanitarian law thraght have been committed at any

time in the context of the military operations thadre conducted in Gaza during the

period from 27 December 2008 and 18 January 200f:ther before, during or

2 Recorded Vote of 33 in Favour, 1 Against, and 18st&ntions, UN Human Rights Council,
http://www2.ohchr.org/english/bodies/hrcouncil/sipésession/9/resvote.htm (last visited 15 Dec.
20009).

*3Irwin Cotler, Op-Ed.The Goldstone Mission—Tainted to the Core (PartHRUSALEM POST, 16
Aug. 2009, http://www.jpost.com/servlet/Satellite21249418620191&pagename=JPArticle/Show
Full.
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after™”,

Despite the UNHRC President’s efforts to presgeater objectivity, there
was never a formal UNHRC amendment of the mandasesuch, the language of the
original S-9/1 Resolution remains the official lezaguage.

This reflects the inherent institutional bias rasfble for authorizing the
Report. Even if the mandate had been legally aegnohe cannot easily unravel that
kind of predetermined perspective from the factlifng process. The fact that the
UNHRC never amended the mandate, however, onlgdugxacerbates the problem.

2. The Mission Exceeded Its Factual Mandate By
Investigating “Facts” Far Outside of the Scope Rebleant to
Operation Cast Lead and By Delving Into Legal Findngs.

The Mission exceeded the scope of its UNHRC mandatk leveraged the
opportunity to issue a report that castigates Ismag¢he entire Mideast conflict. Even
the revised, unofficial Goldstone mandate only at#ed an investigation in the
“context of the military operations that were coadd in Gaza during the period
from 27 December 2008 and 18 January 2009” The Mission interpreted that
“context” to include virtually anything that migheflect poorly on Israel and portray
it as an aggressor and occupier of the Palestipeople. Furthermore, by not
examining events prior 19 June 2088 the Mission produces an incomplete,
revisionist history of the Israel-Gaza conflict.

The Report devotes significant attention to itetreg are peripheral at best to
Operation Cast Lead. It talks at length aboutelssablockade” of Gaza. As we

explain in greater detalil later, the Report migstahe legal standards for analysing

the alleged blockade of Gaza, which the Reportsciélitgal’’. It discusses the

*4 Goldstone Reporsupranote 5, 1 131.

% UN Human Rights Council, United Nation Fact FirglitMission on the Gaza Conflict,
http://www2.ohchr.org/english/bodies/hrcouncil/spésession/9/FactFindingMission.htm (last visited
15 Dec. 2009).

“5 Goldstone Reporsupranote 5, 1 153.

“1d. 19 27-28.
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condition of Israeli prisor§, as well as how Israel handles internal dissen(rs
what the Report calls “restrictions on human rigintd fundamental freedoms relating
to Israel’s strategies and actions in the contéitsamilitary operations™’. It delves
into the unemployment rate in Gaza and the WeskBahospital “attacks” in 2003,
the alleged illegality of Israeli settlements iretest Bank¥, and Israel’s internal
detention law¥’. It even criticises Israel for denying Hamas bhetes newspapers
and books and for reducing “recreation time” t@éhhours per da$

Although most of those issues are well beyond th@rapriate scope of the
Report, the Mission nonetheless had an obligatoreport honestly and accurately
on any and all items it addressed. It did not do Bor instance, it accuses Israel of
discriminating against non-Jewish citizens—parthef popular “apartheid” allegation
that Israeli critics frequently lodge—by not prowig shelters to Arab towns and
villages within Israel also susceptible to Hamasked attack®. In fact, Israel’s
policy provides all municipalities up to seven kiletres from the security barrier
with a budget for building sheltéfs There is no discrimination based on religion or
ethnicity whatsoever. The Report’s clearly falssaation damages its credibility.

The Mission not only exceeded its mandate by examitfacts” far outside
the scope of Gaza conflict, but it also interpraetegnandate to permit conclusory and
speculative legal findings. The Mission concedes ‘{t|he findings do not attempt

to identify the individuals responsible for the eoission of offences nor do they

“8d. 1 86-91.

“91d. 11 111-116, 154.

01d. § 204.

*11d. § 645.

2 |d. { 1378.

3\d. 11 1442-1444.

> |d. §1517.

*1d. 11 1709-1711. Given the Report's criticism obédts lack of cooperation with the Goldstone
Mission, one wonders where it obtained such infaimna—and how the information was corroborated.
%% Initial Israeli Responsesupranote 4, at 11-12.
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pretend to reach the standard of proof applicallesiiminal trials”>’. And Richard
Goldstone stated—to much publicity after his Repartlease—that “if this was a
court of law, there would have been nothing prov&nDespite such admissions, the
Mission nonetheless makes accusations designesdoige criminal indictments and
states without qualification that Israelis comnutteriminal act3’. These are legal
conclusions at their core and explicitly defy thés8ifon’s stated purpose. They also
contradict Goldstone’s admission that evidence egath does not remotely meet the
required standard of proof for criminal convictions

The examples are numerous, as the Report provitlega analysis” segment
within each section. The most egregious of them®alyses” involve speculative
conclusions about the mental states of Israelislied in combatpone of whom the
Mission ever interviewedln most cases, the Mission draws conclusionsiamental
stateswithout even knowing the identities of the persgamslved These conclusions
are based exclusively on one-sided testimony maaites the relevant incidents, and
in no way do they account for the complexities cdrvor real-time operational
decisions that Israelis made on the battlefield.

The Report also analyses a swath of internal lisikags—clearly beyond the
scope of the Mission’s mandate—as well as inteonati laws that are also
inappropriate for a “fact-finding mission.” Forample, the Report analyses Israel’s
unlawful combatant laf¥, which is a valuable tool in fighting terrorisniike other
states fighting terrorism, Israel designates asiatawful combatant”

a person who has participated either directly aliractly in hostile

acts against Israel or is a member of a force pexjoeg hostile acts
against the State of Israel, where the conditiorsgibed in Article 4

*" Goldstone Reporsupranote 5,  25. (emphasis added).

*8 Beckermansupranote 15.

% Goldstone Reporsupranote 5, 11 32, 347, 388, 928, 929, 986, 1002, 15894 (at page 526),
1726 (at page 536), 1732 (at page 537), 1735 (& pa8), 1743 (at page 540).

0 d. 17 1445-1446.
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of the Third Geneva Convention of 12th August 194 respect to

prisoners-of-war and granting prisoner-of-war saiu international

humanitarian law, do not apply to Hiln

The Report criticises the law because “[d]etentimder this law does not
require admission of guilt or the evidence accdptab part of fair trial standardé”
This is especially ironic, given the Report’'s faduo apply the same standard to the
IDF members it condemns.

The Report discusses the detention of Palestiniagislative Council
members and their conviction for associating witlfpalitical party,” which the
Report naively says violates “the prohibition orsalimination based on political
belief that is contrary to Article 26 of the ICCPR” This issue is not even germane
to events that occurred during Operation Cast LeMbreover, the right to form
associations is not an absolute right—at leastuithiout apprehension, as individuals
cannot just join and associate freely with tertoonsganisations. Would anyone
seriously argue that the U.S. government could arotst a member of al-Qaeda
because al-Qaeda is a political organisation? &uubtion, which the Mission seems
to endorse, is patently absurd.

Similarly, the Report criticises the Palestiniaatiority for its “treatment of
(suspected) Hamas affiliates” and “the arbitrarysare of charities and associates
affiliated with Hamas and other Islamic groufls” The fact that the Report would
deign to criticize anyone for choking off fundingy terrorist groups is remarkable but
telling. International law (e.g., UN Security CailnResolution 1373 and the

International Convention for the Suppression of ffieancing of Terroristf)

®l|d. 9 1446.

®2|d. 9 1448.

®3|d. 1 1524.

®*|d. 1 1583.

% International Convention for the Suppression effinancing of Terrorism, G.A. Res. 54/109, 9 Dec.
1999, art. 8, http://www.un.org/law/cod/finterr.htm
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specifically requires efforts to prevent financwoiftterrorist organisations. The Report
guestions the Palestinian Authority for apparetryyng to fulfill that obligation. In
that sense, the Report not only singles out Isfaelunfair treatment but the
Palestinian Authority as well. Meanwhile, it agdliits most permissive standards to
Hamas, which is an Iranian-backed terrorist orgaits’® that—as we explain more
fully later—seeks to undermine the peace processtla@ Palestinian Authority by
waging violent jihad.

The Report also discusses—again beyond its scograetk limitations on
movement between the hostile Gaza Strip and thet VBask through Israel’s
sovereign territory/, limitations which are necessary for Israel’s sitgu It talks
about Israel undermining the two-state solution amolating its Oslo Accord
obligations to keep the West Bank and Gaza a siegtiorial unif®. Of course, it
makes no mention of Palestinian violations of OBlo continuing terror attacks.
Further, it simply ignores the ongoing politicalitebetween the Palestinian Authority
and Hamas, which has divided control of the scedaPalestinian territories between
the two.

The Report frequently refers to violations of dignspecifically violations of
article 75(2)(b) of Additional Protocol I, which garents “outrages upon personal
dignity, in particular humiliating and degradingatment®®. As a preliminary matter,
it is necessary to point out that Israel has nafied Additional Protocol I. The

Israeli government’s position is that portions ofidikional Protocol | represent

% Mike Shuster|ranian Support for Hamas Running High Post-Ga®®R, 4 Feb. 2009,
http://www.npr.org/templates/story/story.php?stds100211788.

®71d. 19 1540-1567.

®%|d. 1 1560.

% Protocol Additional to the Geneva Conventions fAugust 1949, and relating to the Protection of
Victims of International Armed Conflicts (“Additi@ Protocol 1) art. 75(2)(b), 8 June 1977, 1125
U.N.T.S. 3, http://www.icrc.org/IHL.NSF/FULL/470?@pDocument.Additional Protocol I.
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customary international humanitarian law that lsedédes by’. Where provisions of
Additional Protocol | do not reflect customary imtational law, Israel is not bound to
abide by such provisions. Article 35 of the 196@nha Convention on the Law of
Treaties states théteaty obligations arise only if a State accepts thodagations in
writing”*.

The Report cites Additional Protocol | to indictdsl’s security checkpoint
policies, saying they may violate 75(b)(2) becatisey can “become a site of

humiliation”’.

Yet, Article 75(b)(2) of Additional Protocol Iddresses egregious
offenses (“outrages,” such as “enforced prostiniti®), not normal procedures at
security checkpoints. As the International Comeeitfor the Red Cross (“ICRC”)
Commentary explains, “[t]his refers to acts which..are aimed at humiliating and
ridiculing them, or even forcing them to perforngdeding acts™. The language
does not cover incidental inconveniences or peeckiadignities, such as standing in
line for long periods or thorough searches, whighreecessary for security purposes.
The Report also overstates the Mission’s abilityassess witness credibility
generally, as it says that “[tlaking into accouhe tdemeanour of witnesses, the
plausibility of their accounts and the consistenaly these accounts with the
circumstances observed by it and with other testiex) the Mission was able to
determine the credibility and reliability of thogeople it heard®. Yet, one-sided

interviews are inherently suspect. This is prdgisehy witnesses are subject to

cross-examination in true legal proceedings. Oftgnesses who seem credible on

0 OPERATION INGAZA, supranote 11, 7 31, 94n67, 120.

" Vienna Convention on the Law of Treaties, art. 3%96Q), http://untreaty.un.org/ilc/
texts/instruments/english/conventions/1_1_ 1969.pdf.

2 Goldstone Reporsupranote 5,  1578.

3 Additional Protocol Isupranote 69, art. 75(b)(2).

" Intl Comm. of the Red Cross;ommentary on the Additional Protocols of 8 Jun@7.% the
Geneva Conventions of 12 August 194@. 75(b)(2), 1 3047 (1987) [hereinafter “ICR@GM@mentary
on Additional Protocol I"], http://www.icrc.org/ibhsf/COM/470-750096?0penDocument.

> Goldstone Reporsupranote 5, § 170.
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the face appear less so after they are subjecbte ngorous questioning and probing.
And it is precisely why the following statementtive Report should be regarded with
the highest skepticism:

On the basis set out above, the Mission has, tddése of its ability,

determined what facts have been established. Imyrsases it has

found that acts entailing individual criminal resgility have been

committed. In all of these cases the Mission has found thateths

sufficient information to establish the objectiveneents of the crimes

in question.In almost all of the cases the Mission has also ladde to

determine whether or not it appears that the actgiestion were done

deliberately or recklessly or in the knowledge tha consequence

would result in the ordinary course of events. Thssion has thus

referred in many cases to the relevant fault elérfreans redy.

The Mission’s professed confidence thataih casesthe objective criminal
elements can be determined is a truly remarkahtersent. In every single one the
Mission knows whether or not a crime has been cdted?® Yet, the following
sentence acknowledges that onlyalmostall cases can the Mission surmise the
relevant mental state. Because the mental stateitisal to establishing criminal
intentin all cases the Mission was incapable of establishing thenelats of the
relevant crimeeven by its own definition certain instances.

Furthermore, the Mission is implicitly acknowledgimhat it is capable of
discerning intent and reaching conclusions aboumaral culpability without ever
even interviewing the relevant persons within thi@eli military or government to
determine why they acted as they did and withoeit wbjecting any of the Mission’s
witnesses to cross-examinatioBubjecting these statements to critical analysthis
sort is not merely an exercise in semantics. Taejpicthe Mission’s statements and
their implications requires a staggering suspensfatisbelief and over-confidence in

the ability of the Mission’s members to read mindsadvanced societies meted out

justice on this basis, modern-day legal systemweknow them would look very

®1|d. § 172 (emphasis added).
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different. And, in fact, the rule of law is undermined by fegising this sort of
practice, particularly in the context of supposedbjective fact-finding.
3. The Mission Facilitated the Perception of Bias B
Broadcasting Its Hearings and By Employing a Victim
Centric Mentality.

The Mission demonstrated significant bias whenpftbe outset, it interpreted
its mandate as “requir[ing] it to include restrets on human rights and fundamental
freedoms relating tdsrael's strategies and actions in the context of its amiit
operations®’, especially since the Gaza operation was goveogete laws of armed
conflict, not by international human rights law.dditionally, the Mission regarded
the mandate as a license to place “victims” ag thiest priority” in investigating the
events surrounding the conflitt Such interpretations are simply untenable giten
plain language of the Mission’s supposedly revigaahdate and the standards of
objective international fact-finding. A truly olgjive report with a broad, neutral
mandate should not have focused on one side oh#iatanore than the other, nor
should it have assumed a focus on “victims” befiegeauthors ever set foot on the
territory in question. Indeed, the Report’s digmionate scrutiny on and overt bias
against Israel in this regard reflects this pementerpretation and casts doubt on all
of the Report’s contents.

Given the gravity of the Mission’s role and the atdities and sensitivities
surrounding the conflict in Gaza, the perceptiorobfectivity was as important as
actual objectivity. Yet, the Mission failed miskhain cultivating such a perception.
The Mission’s decision to broadcast its hearingbliply did nothing to cool the

flames of passion raging in the Middle East eftheAccording to the Mission, “[t]he

71d. 14 (emphasis added).

1d. 1136. This also begs the question regarding hmvdetermine which persons constitute
“victims”.

¥ Goldstone Reporsupranote 5, T 141.
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purpose of the public hearings, which were broadtias, was to enable victims,
witnesses and experts from all sides to the cdriflispeak directly to as many people
as possible in the region as well as in the intesnal community. The Mission is of
the view that no written word can replace the vaiteictims™°,

Again, the victim-centric approach only served tasbpublic perception
against Israel further, as most of the victims fritra recent conflict, unsurprisingly,
were Palestinians from Gaza, given that is wherstrabthe combat occurred. Most
of the combat occurred in Gaza because terrotistkst directed at Israel originated
in Gaza and because Hamas and other armed grounpsiatatheir operations and
house their bases and weapons in Gaza. By onlsifog on the victims from the
Gaza conflict, and by emphasising their plight ab@ll other facts, the Mission
merely poisons international opinion and the chdocéruly objective reflection and
fact-finding.

In addition to victim statements, many of the Répaources are hopelessly
biased Palestinian sources. The Report noteddtesl refused the Mission access,
something the Mission seems to hold against Isra€his “cooperate or else”
mentality produced a Report that contains virtualtypro-Israeli sources, but many
that could be considered pro-Palestinian. Forams#, in a lengthy account of
allegedly illegal Israeli strikes on a flour mitthicken farm, waste-water treatment
plant, well-water complex, cement plant, and vasicivilian homes and other public
utilities, the Report cites interviews with Palaeg&ins and groups with Palestinian
interests, but not one group with Israeli intef&stJhis type of reporting was sure to

produce a lopsided account of the truth.

80)d. 4 166.
811d. 99 909-1027

22



Furthermore, several allegations that Israeli fengged Palestinians as human
shields are based solely on interviews with Paiests?. Notably, one non-interview
source in this section of the Report—a Haaretzclarttis nonetheless based on
Palestinian allegations that the IDF used Gazarsiamn shieldS. After reporting
these sensational accounts, the Report summanigiudes it “has no reason to doubt
the veracity of [the witnesses’] accourifsas if this is the normal method of reaching
legal conclusions. Notably, the Report fails tketaote of easily accessildentrary
evidenceeadily available in the public dom&in

The Mission’s methods—especially in broadcastingtit®enies—were
tantamount to taking a victim’s impact statemembmto trying a defendant in a court
of law. It would clearly be prohibited becauselwd risk of creating a pre-trial bias in
the fact-finder. Not all evidence is permittedcéase often times the potential bias
outweighs the probative value. It is only humatureathat where there are victims,
people willlook for perpetrators.

Israel’s refusal to participate in the Goldstonariregs was due to the inherent
biases in the Mission’s creation and execution, larekl’s reluctance to legitimise its
predetermined conclusions—part of its legitimateeseign prerogative. The Report
repeatedly emphasises that Israel did not parteipaand one cannot help but
wonder if Israel’s decision not to do so provokethliatory measures like the public

broadcasts.

%2 d. 17 1029-1084

% d. 1 1059 n.528.

*1d. 1 1086.

% See, e.g Hamas Admits It Uses Human Shields, Youtube:teww.youtube.com/watch?v=RTu-
AUE9ycs (last visited 19 Dec. 2009) (demonstratilhegal tactics and use of civilian shields by
Palestinian armed groups); Hamas Using UN Ambulance Youtube,
http://www.youtube.com/watch?v=50esBeCFAIg&NR= {lasited 19 Dec. 2009) (same); Video of
Palestinian Jihadists Using Children as Human 8kjel Jihad Watch,
http://www.jihadwatch.org/2009/01/video-of-palegin-jihadists-using-children-as-human-
shields.html (last visited 19 Dec. 2009) (same).

1d. 17 8, 20, 26.
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Because the government did not participate, theoRebso takes prior Israeli
statements out of context and attempts to constnucbfficial” Israeli position. For
instance, the Report cites retired General GiotanHi and retired Colonel Gabriel
Siboni to argue that the destruction of civiliangets was part of military poliéy
However, the comments were made prior to Operafiast Lead and dealt with
Hizbullah and Lebandfi As retired officers speaking as civilians, themments
have no bearing on intent in the Gaza conflict eaanot be relied upon as evidence
of official policy. Further, in an open societycbuas Israel’s, politicians and current
and former officials are free to speak their mindganing even statements from

those within government do not always reflect adfistate policy.

81d. 99 1192-1193.

81 late 2008, following Israel’'s war in southernbamon in 2006, Major General (Ret.) Eiland,
apparently discussing the possibility of another with Hizbullah (which operates out of southern
Lebanon), spoke about how,

[slerious damage to the Republic of Lebanon, thetrdetion of homes and
infrastructure, and the suffering of hundreds ofuands of people are
consequences that can influence Hizbollah's belaviwore than anything elsdd.
11192.

Around the same time, Col. (Ret.) Siboni, also uising Hizbullah and the situation in Lebanon, said
the following:

With an outbreak of hostilities, the IDF will netmlact immediately, decisively, and
with force that is disproportionate to the enenagtons and the threat it poses. Such
a response aims at inflicting damage and metingponishment to an extent that
will demand long and expensive reconstruction pgees. The strike must be carried
out as quickly as possible, and must prioritize dgimg assets over seeking out each
and every launcher. Punishment must be aimed aside makers and the power
elite . . . . In Lebanon, attacks should both ainHizbollah’s military capabilities
and should target economic interests and the cepfreivilian power that support
the organizationld. §1192.

The Report cites these quotes as evidence thatlilgralicy officially sought to target civilians in
violation of the Laws of Armed Conflict and to iicll disproportionate damage not justified by miljta
necessity. In fact, such an interpretation basethe quotes above requires significant speculatlon
fact, neither comments seem to endorse such palicgboni’'s comments explicitly endorse targeting
the elements that support Hizbullah, a terroriglaaisation. Saying “intense suffering” might mgrel
reflect an inevitable by-product of any war. Moreng as we explain in greater detail later in this
memorandum, a defensive military operation doesnegessarily limit a party to the same degree of
force to which it is responding. In any case,tthe quotes above came from retired military pergbnn
In no way do they represent an official statemednthe Israeli government or military, and quoting
them to further such an implication is improper—angpect.
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The Mission also cites soldiers from Breaking théerfee to create the
impression of an official position. It quotes asm@dier who talked about destroying
houses with a view towards “the day after,” meangrgel wanted to leave the area as
“sterile” as possible to prevent future attatks But again, those soldiers are not
authorized to speak officially on behalf of Israahd they very well may not have
been privy to the intelligence or motivation behthd military orders.

In summation, the Mission approached its fact-figdiopportunity with a
post-colonial mentality, which it used to emphagsiee difference in power dynamics
in the Middle East and to castigate Israel as tleenpowerful party. This bias
infects the entire Report, although one quote ftoemReport, in particular, illustrates
the deficiency well.

In carrying out its mandate, the Mission had regasdits only guides,

for general international law, international hunraghts law, and the

obligations they place on States, the obligatidresy tplace on non-

state actors, and, above all, the rights and entéhts they bestow on

individuals. This in no way implies equating thasfion of Israel as

the Occupying Power with that of the occupied Rades population

or entities representing it. The differences wilgard to the power

and capacity to inflict harm or to protect, inclagiby securing justice

when violations occur, are obvious and a comparigsomeither

possible nor necessafy
It is noteworthy that the Mission did not refertdernational Humanitarian Law{i.e.,
the Law of Armed Conflictjn setting forth its legal guides, which, of coyrsethe
relevant legal authority in times of war This raises further questions about the
Mission’s purported legal analysis. The aboveest@&nt is also important because it

could not make clearer that the Mission holds W gides to very different standards.

One standard is applied to the so-called “aggréssa “occupier.” The other is for

8\d. 1 997.
d. § 1673 (at page 520).
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the so-called victims, thereby justifying virtuaiyything that the victim does in the
name of liberation.

B. The Mission Employs Biased Individuals to Conducthe
Investigation and Compile the Report.

The UN Guidelines state:

. Fact-finding missions have an obligation to act sfrict
conformity with their mandatand perform their task in an
impartial way™.

The Lund-London Guidelines also state the followabgut individuals

engaged in fact finding:

. The mission’s delegation must comprise individuals are
and are seen to be unbiaséd
. The NGO should ensure that all persons associaidd av

mission and/or a report are aware that they mus|l @imes,
act in an independent, unbiased, objective, lawhd ethical
mannef®,

. As a good practice, reports should include . e.rtames of the
delegation members, including brief particulars tastheir
relevant expertise and experience to assure tr
The Mission’s objectivity was compromised by theearl biases of the
individuals who authored and worked on the Repdnt.addition, the Mission, like
other supposedly objective fact finders, refergvwaence that is highly technical in
nature and requires expertise that none of theitdigmembers claim to possess. For
instance, the Mission’s information gathering im#d “analysis of video and

photographic images, including satellite imagergvited by UNOSAT, and expert

analysis of such images . . . [,] review of mediegdorts about injuries to victims . . .

%I Declaration on Fact-Finding by the Ubiypranote 16, { 25 (emphasis added). Given the biased
language in the UNHRC mandate, it appears as ikission fully complied.

2 THE LUND-LONDON GUIDELINES, supranote 6, at 2 (emphasis added).

*|d. at 3.

%1d. at 8.
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[, and] forensic analysis of weapons and ammunitemnants collected at incident
sites . . .%°.

In one instance, the Report says that,

shells used in the strikes that hit the UNRWA coomb indicates

clearly that at least seven shells were white phosgus shells, three

of which were complete and four of which were veauybstantial

components of the shells. Military experts indécabat in all

probability these shells were fired from a 155 mowtizer®.
If members of the Mission are qualified to analygsdellite imagery or weapons
forensics, then mention of such qualifications esspicuously absent. If members
are not qualified, then such an analysis has nméss in the Report without more
detailed information about the persons renderiegatialysis and their qualifications.

In another incident, the Report states that “thenmea in which the house
collapsed strongly indicated that this was theltesfua deliberate demolition and not
of combat” and that “Khalid Abd Rabbo drew the Nugss attention to what
appeared to be an anti-tank mine visible undertibble of his neighbour’'s house,
which had reportedly been used by the Israeli arfoecks to cause the controlled
explosion which brought down the buildifg” In addition to the fact that this
information is coming from an interested party @eBtinian), and that the Mission
itself is unsure about its assertion (“what appgar@ be”), what qualifies the
Mission’s members to determine the cause of prgmkage and speculate on what
weaponry might have been used to cause a collagse how can the Mission be
sure that the anti-tank mine was Israel’'s instdddamas’? Lastly, even if Israel did

demolish the building, it certainly does not mehattthe act was illegal. There are

many circumstances where demolition of a buildisgnecessary, and controlled

% Goldstone Reporsupranote 5, 1 159.
%|d. 1568.
7 1d. 1 993.
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demolition from the ground is often preferable tbanmbing from the air where the
likelihood of collateral damage is higher.

Furthermore, scrutinizing each of the Mission memsbprior statements and
writings reveals preconceived biases against thée Sif Israel that further taint the
Report and reveal how unbalanced its compositios wa

1. Justice Richard Goldstone’s Prior Statements antlVritings
Should Have Disqualified Him to Lead a Supposedly
Independent Fact-Finding Mission.

Richard Goldstone is an international jurist wharerly served as the Chief
Prosecutor for the International Criminal Tribuf@ the Former Yugoslavia and the
International Criminal Tribunal for Rwanda. He exgsed clear animus towards the
State of Israel and predetermined conclusions gshatild have disqualified him to
lead the Mission. On 16 March 2009, he co-signéektar, which was initiated by
Amnesty International, to UN Secretary General Baoon expressing his belief
that “there is an important case to be made fanternational investigation of gross
violations of the laws of war” and that “[tjhe e¥enn Gaza have shocked us to the
core™®. He also served on the Board of Human Rights Watcthe time of his
Mission appointment, which presented a conflictrgérest in itself, given Human
Rights Watch’s role in the formation of the Missiand its institutional bias against
Israef®.

In fact, Human Rights Watch is now so widely regalrés possessing anti-

Israel biases that its founder, Robert Bernstenot@van op-ed in thBew York Times

in October of 2009 in which he said the following:

% Amnesty Int'l, Gaza Investigators Call for War Crimes Inquityé Mar. 2009, http://www.amnesty.
org.au/news/comments/20572/.

% NGO Monitor, The Goldstone ‘Fact-Finding’ Mission and the RofePolitical NGOs 7 Sept. 2009,
http://www.ngo-monitor.org/article/the_goldstonezgafact_finding_committee_and_the_lund_londo
n_guidelines_.
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As the founder of Human Rights Watch, its activaighan for 20
years and now founding chairman emeritus, | mustafoething that |
never anticipated: | must publicly join the grougstics. Human
Rights Watch had as its original mission to pryropised societies,
advocate basic freedoms and support dissentersrd8ently it has
been issuing reports on the Israeli-Arab confliattare helping those
who wish to turn Israel into a pariah state . .Nowhere is this more
evident than in its work in the Middle East. Thgiom is populated by
authoritarian regimes with appalling human righésards. Yet in
recent years Human Rights Watch has written farensondemnations
of Israel for violations of international law thahany other country in
the region . . . Human Rights Watch has lost critical perspectiveaon
conflict in which Israel has been repeatedly atetlby Hamas and
Hezbollah, organizations that go after Israeli zéhs and use their
own people as human shieltfs

Goldstone has faced controversy prior to his taReport as well. While
serving as Prosecutor for the ICTY, he reportediy,s

[tihey told me at the UN in New York: if we did ndtave an

indictment out by November 1994 we wouldn’t get myprihat year

for 1995 . . . . There was only one person agawvistm we had

evidence. He wasn’t an appropriate first persomdact . . . but if we

didn’t do it we would not have got the budgét

In another instance, Goldstone, while sitting ont8dfrica’s Supreme Court
during the apartheid regime, upheld the jailingaol3 year-old boy for disrupting
school by protesting aparthéid He is someone who has admitted placing politics
above honest justice before, having pursued indintmin order to procure monetary

benefits. Nowhere is his pursuit of politics a¢ thxpense of justice more evident,

sadly, than in the Report on Operation Cast Lead.

1% Robert L. Bernstein, Op.EdRights Watchdog, Lost in the Middle EastY. TIMES, 19 Oct. 2009,
http://www.nytimes.com/2009/10/20/opinion/20bernstetmI?_r=2&sqg=rights
watchdogé&st=cse&adxnnl=1&scp=1&adxnnix=12561408 B¥qZC/HdML8k76 MA7BM|Q
(emphasis added).

11 RW JohnsonThink Tank: New Ideas from the2Century: Your Honour Is Taking an Injudicious
Kick at Israel: A Judge’'s Report on the Gaza WarSkf-Serving TIMES ONLINE, 18 Oct. 2009,
http://www.timesonline.co.uk/tol/news/world/middisast/article6879387.ece.

102gj|| Keller, Cape Town Journal; In a Wary Land, the Judge Issted (to a Point)N.Y. TIMES, 8
Mar. 1993, http://www.nytimes.com/1993/03/08/wockipe-town-journal-in-a-wary-land-the-judge-is-
trusted-to-a-point.htmisee alscAshley RindsbergUN’s Goldstone Sent 13-Year Old Boy to Prison
for Protesting Apartheid THE HUFFINGTON PosT, 19 Nov. 2009, http://www.huffingtonpost.com/
ashley-rindsberg/uns-goldstone-sent-13-yea_b_ 358886
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Goldstone’s personal bias is also seen in a PESvietv in which he makes
one-sided statements about events in the R€forin the interview, Goldstone’s
comments lay bare why it is so important to havgedive and qualified Mission
members. At 8:25 into Part | of the interview, @ibne claims an “attack on the
infrastructure of Gaza . .seemdo be absolutely unjustifiabl&* and at 5:43 into
Part Il of the interview, he says he “just [doefatcept that” Israel has to do what it
did in fighting Hama¥>. But it is irrelevant if something “seems” to in@ppropriate
in Goldstone’s eyes, or that he doesn’'t “accepthething. What matters is that
Mission members are objective and willing to applothe investigation without pre-
determined conclusions. Unfortunately, his indima to inject personal feelings and
inclinations only soils the credibility of a Repdintat should have placed dispassionate
objectivity as a higher priority.

Despite the strong anti-Israel biases evidentudinout the Report, there is an
additional reason why Goldstone should have beeligible to serve as the Report’s
main author: his supposed Zionist views and afbector Israel. Goldstone’s
daughter, Nicole, told the Jerusalem Post thatlhdr“is a Zionist and loves Isra&l®
Goldstone explained why he considers himself ai&taturing the same interview
with Mill Moyers'®’, which he has invoked as evidence for why the Regfmuld not
be seen as flawed and biased. Again, however,mumhinclinations are

inappropriate for a supposedly objective fact-fmgdmission, which requires

193 Bjll Moyers Journal, Interview of Richard Goldstofihereinafter “Moyers Interview”], 23 Oct.
2009, http://www.pbs. org/moyers/journal/1023200&kk.html (click on Part | and Part 1l in the
“choose video” link).

19414, (emphasis added) (“8:25” means eight minutes, tyvéive seconds).

19514, (“5:43” means five minutes, forty-three seconds).

196 JPOST.COM StaffMy father is a Zionist, love Israel’l6 Sep. 2009,
http://lwww.jpost.com/servlet/Satellite?cid=1251883876&pagename=JPArticle/ShowFull.

197 Moyers Interviewsupranote 103.
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preconceived views, similar to how individuals prehibited from serving on juries
when they have prior views about a defendant anpfa

It is cold comfort for Goldstone to invoke his giézl affection for Israel as
justification for his objectivity, as there are g@asons why a “friend” should not sit
in jJudgement of another friend. The first possimeblem is that a friend might be
inclined to treat another friend too leniently. Tdtber danger is that friends might be
inclined to judge too harshly precisely out of feabeing accused of favoritism.
Whether Goldstone is biased against the Statea@élisr a Zionist lover of her, one
thing is certain: Goldstone possessed preconceiesds on the subject that made
him a poor fit to lead this sort of Mission.

2. Professor Christine Chinkin’'s Prior Statements $ould
Have Disqualified Her From Serving on a Supposedly
Independent Fact-Finding Mission.

Professor Christine Chinkin is a Professor of im¢ional Law at the London
School of Economics and Political Science. She Vamerly a consultant to
Amnesty International®, and she was also a member of a fact-finding st Beit
Hanoun in 2008°. Her biased statements prior to her appointmarthe Goldstone
Mission were well-publicised. On 11 January 2069 signed a statement in the
Letters section of London’Sunday Timesitled “Israel’s Bombardment of Gaza is

Not Self-Defence—It's a War Crim&®. The letter called Israel’s acts “contrary to

international humanitarian and human rights H#™prime facie war crimes”, and

1% NGO Monitor,House of Cards: NGOs and the Goldstone Refo@ct. 2009, http://www.ngo-
monitor.org/article/_house_of cards_ngos_and_thdstmme_report.

199 YN News,Head of UN-backed probe: Israeli attack on Beit Han a possible war crime

Y UBANET.COM, 19 Sept. 2008, http://yubanet.com/world/Head-bf-bhcked-probe-Israeli-attack-on-
Beit-Hanoun-a-possible-war-crime.php.

101an Brownlie et al.)srael's Bombardment of Gaza Is Not Self Defencis-altWar Crime TIMES
ONLINE, 11 Jan. 2009, http://www.timesonline.co.uk/tolfguent/letters/article5488380.ece.

11d. This description is very confusing and seemsflate principles of international humanitarian
law (the law of armed conflict) with principles ioternational human rights law.
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“aggression . . . contrary to international la¢” The letter also took numerous legal
positions, including that Israel was not entitledely upon the self-defence provision
of the UN charter and that Israel constitutes aupier of Gaza. She has previously
stated that Israel is guilty of “collective punisbmt’, “war crimes”, and “possibly a
crime against humanity*>,

When Judge Goldstone was asked about Professoki@kirpreconceived
biases, he said the following:

Well, you know, firstly, it's not a judicial inqur It's a fact-finding

mission. I've known Professor Chinkin for many ysedive found her

to be an intelligent, sensible, even handed per8od. it wasn't an

article—she signed a letter together with a nunddeother, | think,

British academics, at the time, soon after the &gpmr Cast Lead

began. But working with her now, I'm absolutelyist#d that she’s

got a completely open mind and will not exhibit drngs one way or

the other. But in any event, she is one of foupteon the committee,

and | don’t believe that angrima facieviews she might have held at

an earlier stage is going to in any way affect fimelings or the

recommendations in the re

With all due respect to Judge Goldstone, it appteatshis perception of what
constitutes objectivity is slightly misguided. i# irrelevant that Professor Chinkin
was one of four members of the Mission. Her bast$ the entire team—not to
mention the fact that all members of the Missiorsgassed their own biases that
undermined the Report. It is also irrelevant itigel Goldstone felt confident in
Chinkin’s ability to be open-mindedt is the objective perception to the outsider that
is important In summary, Chinkin should have recused hersetfeen removed as a

member of the Mission. The fact that she remaisenrefutable evidence of the

Mission’s bias and clearly contradicts the Guidediton objective fact-finding.

112 Id

13 5ee, e.g M. JansenGaza Suffers from Rolling Israeli-Engineered Crjs&RDAN TIMES, 5 June
2008.

14 Hillel Neuer, Goldstone Defends Christine Chinkin from Bias CleatldN Watch, 13 July 2009,
http://blog.unwatch.org/?p=416 (containing transicaind links to original video).
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3. Hina Jilani’'s Prior Statements Should Have Disqalified
Her From Serving on a Supposedly Independent Fact-
Finding Mission.
Like Judge Goldstone, Hina Jilani signed the letated 16 March 2009, to
UN Secretary General Ban Ki-moon expressing a b#liat “there is an important
case to be made for an international investigatibgross violations of the laws of
war” and that “[tlhe events in Gaza have shockedtasthe core®'®. This
predetermined conclusion taints her credibilityaasobjective member of the Mission.
Jilani was also formerly the UN Special Rapportdar Extrajudicial,
Summary or Arbitrary Executions. She was a menabex UN panel in 2004 that
condemned lIsrael for its treatment of demonstraitorthe Rafah refugee camip
Moreover, she attended a court hearing in Marct®206Qdetermine whether Shawan
Jabarin, a suspected senior activist of the PopElant for the Liberation of
Palestine—a terrorist organisattoh—was eligible for a travel vis&¥. She appeared
as a board member of the organisation Front Lirfechvsupported lifting Jabarin’s
travel ban'®. Given her prior statements, she too was notifipailto serve as a
Member of the Mission. The fact that she remairgeddditional evidence of the
Mission’s bias and clearly contradicts the Guidedion objective fact-finding.
4. Desmond Travers's Prior Statements Should Have
Disqualified Him From Serving on a Supposedly
Independent Fact-Finding Mission.

Desmond Travers also signed the letter, dated 16¢ciM2009, to UN

Secretary General Ban Ki-moon expressing a bdiggf‘there is an important case to

15 Amnesty Int'l,supranote 98.
1% press Release, UN Human Rights Experts Echo Cumiddrout Events in Rafah and Gaza Strip,
U.N. Doc. HR/4765 PAL/1988 (24 May 2004), http://wwn.org/News/Press/docs/2004/
hr4765.doc.htm.
117 Council Decision 2005/930 of 21 Dec. 2005, art2@05 O.J. (L 340) 64, 65 (EUhereinafter
“Council Decision], http://eur-lex.europa.eu/LexBerv/site/en/oj/2005/1_340/I_3402005
1223en00640066.pdf.
Y8 Front Line, Israel OPT: Israeli Supreme Court Upholds TravelnBagainst Palestinian Human
1Rli)ghts Defender, Mr Shawan Jabarik® Mar. 2009, http://www.frontlinedefenders.omde/1855.

Id.
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be made for an international investigation of grasgations of the laws of war” and
that “[tlhe events in Gaza have shocked us to te"t°. This predetermined
conclusion taints his credibility as an objectivember of the Mission as well.

Not one of the four members of the Mission wasytabjective. Each made
statements prior to the Mission’s investigation ttha&flected predetermined
conclusions and biases, which violate the Guidslomefact-finding.

Finally, Members of the Mission’s staff, includir®areta Ashraph, exhibited

121 And the Mission has

biases against Israel that impact the Report’siloitéyl
refused to publicise or provide the names of UNfesta who worked for the Mission
and assisted in writing the Report, a clear violatof the Guidelines, which seek to
ensure transparency. At least one organisation® NWnitor, has requested this

information on numerous occasions, but the Miskias not cooperatétd.

C. The Report Fails to Provide Sufficient Backgroun Information to
Enable Readers to Place Events in Context.

To promote objectivity and transparency in rep@tiime Lund-London

Guidelines require the following:

. The NGO should provide a pre-visit briefing for mwmsrs of
the delegation, which includes balanced materiatirg to the
reason for the visit and any relevant cultural, necoic,
political, historical and legal informatiof.

. As good practice, reports should include . . . isigiht
background information to enable readers to contdizte the
evidencé®,

120 Amnesty Int'l, supranote 98.

12LNGO Monitor, House of Cards: NGOs and the Goldstone RepbrOct. 2009, http://www.ngo-
monitor.org/article/_house_of_cards_ngos_and_thdstme_report.

122 Email from Anne Herzberg, Attorney for NGO Monito€olumbia L. Sch., to Brett Joshpe,
Attorney and Author, Harv. L. Sch. (12 Dec. 200&) ile with Joshpe).

1231 UND-LONDON GUIDELINES, supranote 6, at 4.

?41d. at 8.
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1. The Report Fails to Recount Accurately the Ongoing
History of Conflict Between Hamas and Israel and
Blatantly Ignores Hamas Transgressions.

The Mission fails to provide the proper culturaldalegal context to the
Israeli/Palestinian conflict and Operation Castd,eaost notably failing to provide
information about terrorist attacks that Hamas desied out against Israel for years
or about Hamas’' stated desire to rid the world ©hél. This lack of context
obviously dilutes the conclusion that Israel hasgat to defend itself against this
blatant threat and sets the tone for conclusiotisalrof Israel.

Hamas has launched deadly terrorist attacks, adsasdbombing campaigns,
against Israel for yedrs. But for Hamas'’s indiscriminate attacks, there wohale
been no Operation Cast Leadsrael has a legal right to defend itself agassh
attacks, and it acted consistent with its inherggtit to act in self-defence and its
obligation to combat terrorism under internatiolaaé. The Report, however, barely
mentions the attacks that made the Israeli respoasessary.

Hamas’ founding charter declares that “Israel wiist and will continue to
exist until Islam will obliterate it*?®. It states that “there is no solution for the
Palestinian question except through Jit&d” It memorialises the belief that “[peace]
initiatives, and so-called peaceful solutions ameérnational conferences” that “look
for ways of solving the (Palestinian) question’mmt serve the cause of the “Islamic
Resistance Movemert®. Reading the Report, one would never know that Hamas
holds such views, has made such declarations,eextent to which it has terrorised
Israeli society Such an omission is striking, especially whee oansiders its legal

significance. In fact, Hamas’ persistent terroatacks and public statements that it

125 MFA, OPERATION INGAZA, supranote 11, 11 36-38.

16 See Hamas Covenant 1988 pmbl. (emphasis added), /httatén.law.yale.edu/20th_
century/hamas.asp.

714, art. 13.

128|d.
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seeks to wipe Israel off the map and kill Jews ts Charter are evidence of
genocidé®.

Instead, the Mission consistently depicts Hamasaaegitimate political
organisation that represents Palestinians in Gafasing to label Hamas a terrorist
group™®. It describes Hamas as “an organization withimtistpolitical, military and
social welfare components™. Again, the Report not only depicts Hamas in an
inappropriately benign wayis-a-visits relations with Israel, but with the Palestmia
Authority as well, which Hamas seeks to undermmerder to scuttle any efforts at
peace talks. Meanwhile, much of the internationammunity, including the
European Union and the U.S., recognize Hamas asrarist organisatioii>. By
refusing to condemn Hamas, the Mission legitimisgederrorist attacks, excuses its
indiscriminate attacks on Israeli civilians anditery, and ignores its exploitation of
Palestinians, thereby serving as enablers of Hamedawful acts.

It also undermines the legitimate Palestinian Adtiaavith whom Israel was

conducting peace talks prior to Operation Cast t¥ad\s detailed above, Hamas's

129 Under Article 6 of the Rome Statute, genocidedfingd as “any of the following acts committed
with intent to destroy, in whole or in part, a oathl, ethnical, racial or religious group . . .Rome
Statute of the International Criminal Court, art. 6hereinafter “Rome Statute”],
http://untreaty.un.org/cod/icc/statute/romefra.htithe acts include “(a) Killing members of the goou
(b) Causing serious bodily or mental harm to memlérthe group; (c) Deliberately inflicting on the
group conditions of life calculated to bring abdstphysical destruction in whole or in part ... Id.
Given that Hamas has stated in its Charter, gflaties, that it seeks to destroy Israel, whiclhatery
least constitutes a national, if not ethnic, ra@ad religious group, and that it has engaged in
systematic killing, caused serious bodily and mlehtam and has deliberately sought the physical
destruction of the group, there is strong evidethe¢ Hamas is guilty of the most egregious of ceme
further bolstering Israel’s need to act in selfadefe. The Report provides no discussion of thests f
but repeatedly digresses into criticisms of Isrpelicy that are beyond the proper scope of theoRep
while accusing Israelis of committing war crimes.

1390 The Report says, “[t]he Israeli Supreme Court s@sn the confrontation between Israeli armed
forces and what it calls ‘terrorist organizatiohsGoldstone Reporsupranote 5, § 282.

¥11d. 1 380.

132 Council Decisionsupranote 117.

133E g, Barak Ravid/sraeli, Palestinian Negotiating Teams Likely to@fl@hursday HAARETZ.COM,

6 Mar. 2008, http://www.haaretz.com/hasen/spagd2@®.html (detailing the willingness of Israel
and the Palestinian Authority to negotiate a pesstdement, the progress of which was interrupted b
Hamas-induced instability in Gaza).
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stated organisational goals are incompatible withgeace treaty with Isrdéf. If

the Report truly sought to further the cause dfigesand peace between Israel and the
Palestinians, it would have decried Hamas’s behavioGaza. Unfortunately, it did
not do so; thus, it has contributed significantiyatfrustration of the peace process
between the two sides.

To the extent that the Mission acknowledges radiedlaviour among the
Palestinian population, it is remarkably apologéticsuch acts, implying that Israel
is the root cause of radical terrorism. The Reporicedes that Gaza authorities have
introduced indoctrination programmes thétpose] models of education at odds
with human rights values and with a culture of peand tolerancg™®* but implies
that Israel is responsible for Islamic extremisnd aefuses to condemn the actors
themselves. It also cites the Gaza Community Mdaé&alth Programme to argue
that military operations cause “numbness” among RBa&stinian population and a
feeling of abandonment, which tends to radicalmedopulation and cause people to
“look at ‘martyrs’ and members of armed groups dsltarole models instead®.
These statements serve to excuse Hamas’s ille¢gmlaad undermine the cause of
justice.

And not only does the Report legitimise Hamas asfdse to label its acts
“terrorism,” but, in one of the Report’'s most ogaus conclusions, it actually
accuses Israelis of “intimidation and terrorism’ fiegitimately detaining certain
Palestinians during the confftét.

Additionally, the Report repeatedly refers to tkeakli “offensive”. In fact,

the entire engagement was a stratelgitensiveresponse to Hamas’s resumption of

134 Supra noted26-128 and accompanying text.

135 Goldstone Reporsupranote 5, 1 1270 (emphasis added).
%14, 9 1261.

Y71d. 7 1169.
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rocket attacks. Despite a six-month ceasefire, &taumilaterally declared the end of
the truce on 18 December 2668 resuming indiscriminate rocket attacks against
Israeli population centres that prompted condermonafrom the UN Secretary-
General*®. The Report, however, implies that Israel is oesible for the resumption
of hostilities, stating that “[a]fter two months which few incidents were reported,
the ceasefire began to founder on 4 November 20@8nvng an incursion by Israel
soldiers into the Gaza Strip, which Israel stated o close a cross-border tunnel that
in Israel’'s view was intended to be used by Paiesti fighters to kidnap Israeli
soldiers™*.

An Israeli army spokeswoman explained that “[s]éguiorces uncovered a
250-metre-long tunnel intended for immediate usakduct Israeli soldiers into the
Gaza Strip and a special force is currently actm¢hwart this action**’. She also
explained that “this is a pinpoint operation to #mtvan immediate threat and there is
no intention to bring about the end of the ceasfif. Any implication that Israel
was responsible for violating the ceasefire is pekgsionism, as it had no choice but
to prevent Hamas from abducting Israeli soldiers.

Further, Israel's eventual decision to launch therem comprehensive
Operation Cast Lead was made after great deliloeraimd much effort to resolve the

crisis diplomatically. In recent years, Israel st dozens of letters to the UN

Secretary General, the President of the Securityn€ig and the High Commissioner

138 Toni O’Loughlin, Hamas Answers Israeli Air Raid with Rockets as @&ruénds Early
GUARDIAN.CO.UK, 19 Dec. 2008, http://www.guardian.co.uk/world/80fec/19/israel-hamas-gaza-
violence.
1390n 24 December 2008, the Secretary-General “confiath[the day’s] rocket attacks on southern
Israel and call[ed] on Hamas to ensure that roakatks from Gaza cease immediately.” Office ef th
Spokesperson of the Sec’y-General, Statement oitbation in Gaza and Southern Israel (24 Dec.
2008), http://www.un.org/apps/sg/sgstats.asp?nid£36
140 Goldstone Reporsupranote 5,  254.
L1sraeli Troops Kill Gunman in Gaza Raid — HamaseTisraeli Army Spokeswoman Said There
Was no Intention to End the CeasefidevNO, 4 Nov. 2008, http://www.javno.com/en-world/istiael
Hgops-kill-gunman-in-gaza-raid---hamas_200059.

Id.

38



on Human Right§*®. Judge Goldstone, nonetheless, claimed that |Israeer
complained to the UN Security Council, indicating Wwas woefully misinformed,
failed to conduct adequate research, or just batdgstated the trutf’.

It was not until Israel exhausted alternatives—tdatg issuing numerous
warnings to Hamas and imposing economic sanctiohatdsrael launched the Gaza
Operatiori*®.  While the Operation began with geographicallysléntrusive aerial
strikes, Hamas refused to discontinue its attackss a result, Israel initiated a
coordinated air/ground operation, both to rout Harfesces and to reduce the risk of
civilian casualtie¥®. The Operation ultimately succeeded in signifisaneducing
the number of Hamas attacks on Israeli to\ths

Knowledge of these facts is indispensable to frgntive Israeli operation in
its proper context and would certainly have beeslugied in an objective report.
Their omission is another indication of the Misssolack of competence to critique
military operations.

It is also clear that the Mission fails to appréeithe distinction between the
strategic and operational levels of war. The MisE characterisation of an
“offensive” focused on theperationalexecution of astrategicdefence. This is a
common method of exercising the national right eff-defence. The fact that
military operations take on an offensive chara@ethe operational and tactical level
does not indicate that the operation is offensiveha strategic level, a distinction

that the Mission fails to comprehend or acknowlétfye

143 MFA, OPERATION INGAZA, supranote 11, at 1 52-54.

144 Neuer,supranote 114.

145 MFA, OPERATION INGAZA, supranote 11, 11 53-58.

181d. at 32.

“71d. at 33.

8 That is why it is essential to include fact-finglevith an in-depth knowledge of military operations
and the Law of Armed Conflict, something the Gabdst team totally lacked.
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Further, Operation Cast Lead may be consideredlyn@nether episode in an
ongoing armed conflict between Israel and Palestiarmed groups. Such a
characterisation renders the entire self-defenestgan moot in this particular
instance, because there is no need to justify maividual operation as an act of self-
defence once a nation is already engaged in arovd@tat. Compare the distinction
betweenjus ad bellun(a set of principles delineating a nation’s juséfion for
enteringa war) andus in bello(a set of principles governing the conduct of aoma
during a war}*°.

In the relatively few instances where the Repatualy mentions Hamas’
offensive attacks against Israel, it trivializesrth saying they “have caused relatively
few fatalites and physical injuries®®.  But in 2008 alone, Hamas launched
approximately 3,000 rockets and mortar shells aaels and it has launched
approximately 12,000 since 2080 By the time Israel launched Operation Cast Lead,
Hamas had increased its rocket range to the etttahit was capable of striking some
of Israel's largest cities and more important isfracture, which also included
approximately 1 million civilians (almost 15 perte Israel’s population) of whom
250,000 were school-age childf#h The infrastructure targets included electricity
and gas storage facilities, which also providedtfer Palestinian peogfé One of
the main reasons for Operation Cast Lead was talmaldeployment of increasingly

long-range rockets that could terrorise more aidbr*. Had Israel not acted when it

149 Enzo CannizzardGontextualizing ProportionalityJus ad Bellunand Jus in Bellan the Lebanese
War, 88 Int'l Rev. Red Cross 779, No. 864 (2006), typwvw.icrc.org/Web/eng/site
eng0.nsf/htmlall/review-864-p779/$File/irrc_864_@ezaro.pdf.

1%0 Goldstone Reporsupranote 5,  1631.

151 INTELLIGENCE & INFO. CTR., ISR INTELLIGENCE HERITAGE & COMMEMORATION CTR. (“IICC"),
SUMMARY OF ROCKET FIRE AND MORTAR SHELLING IN 2008 5-6 (2009) [hereinafter “lICC
SUMMARY "], http://www.terrorism-info.org.il/malam_multimea/English/eng_n/pdf/ipc_ e007.pdf.
152 MFA, OPERATION INGAZA, supranote 11, 1 4, 446.

1%31d. at 1 49.

1341d. at {1 3, 446see alsoYORAM COHEN & MICHAEL LEVITT, WASH. INST. FORNEAR E. PoLicy,
PoLicy WATCH No. 1484, HAMAS ARMS SMUGGLING: EGYPTS CHALLENGE (2009),
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did, it was only a matter of time before Hamas seded in launching more
devastating strikes and hit a hospital or schoat tlesulted in significantly higher
casualtie¥.

Moreover, the focus on the fact that Hamas’ rocketge caused few fatalities
and injuries misses a crucial point: the principtedistinction and the law of armed
conflict do not concern actual harm and casualbastheacts takerthat may or may
not result in those casualt8s The Mission, and many groups critical of Israel,
constantly overlook the fact that the only reassmadl has not had more casualties is
that its defence apparatus and military are mopalde and effective.

Just as troubling as this trivialisation, the Regmatantly fails to analyse the
responsibility of states to assess the naturerefth in relation to the exercise of the
inherent right of self-defence. The self-defenaeadigm enshrined in the Charter of
the United Nations implicitly (if not explicitly)acognises that it is the individual state
that is primarily responsible for assessing thevityaof an armed thre&t’. If such
national or collective assessments are invalits the Security Council that is then
responsible for condemning them, not bodies lilkeNtission or the UNHRE®, This
recognition was and remains imperative, for no fiamcis more central to the notion
of sovereignty than the responsibility of a statedéfend itself from hostile threats.
Accordingly, the Report’s trivialisation of the Ham threat is not only factually

invalid, it is also a minimalisation of the funati@f the State of Israel in exercising

http://www.washington institute.org/templateC05.pGpD=3020; IICC 8BMMARY, supranote 151, at
3-4.

155 MFA, OPERATION INGAZA, supranote 11, T 51.

1% See infranote 198 and accompanying text.

157 See U.N. Charter art. 51 Mothing in the present Charter shall impair theenamt right of
individual or collective self-defence if an armethak occurs against a Member of the United Nations
until the Security Council has taken measures rsacg$o maintain international peace and sectyity
http://www.un.org/en/documents/charter/chaptermsht

1%8g5ee id (“Measures taken by Members in the exercise of tigjkt rof self-defence shall be
immediately reported to the Security Council andlisimot in any way affect the authority and
responsibility of the Security Council under thegent Charter to take at any time such action as it
deems necessary in order to maintain or restogenational peace and security.”).
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its sovereign authority to determine at what pdhat threat necessitated an armed
response. It reflects a basic misunderstandingtefnational law by the Mission.

While the Report fails to account comprehensivelyHamas’s transgressions
against Israel, it also largely omits recognitioncaminal acts by Hamas towards
Palestinians as well, especially Hamas’'s use ofbovelPalestinians as human
shields®®. Nonetheless, even the Mission is forced to ackeige that Hamas
conducted military operations from within civiliaareas. For instance, the Report
concedes that Palestinian fighters engaged in ampadrontation around civilian
homes andintimidated the civilian populatiolf®. What makes it all the more
remarkable is that, despite such an admissionR#jort refuses to condemn such
practices or to conclude that Hamas illegally useahan shields, a shocking omission
and one that is detrimental to the cause of justice

The Report also confesses that “those interviewme@aza appeared reluctant
to speak about the presence of or conduct of heesilby the Palestinian armed
groups. Whatever the reasons for their reluctatheeMission does not discount that
the interviewees’ reluctance may have stemmed fidear of reprisals®. It would
seem quite obvious that fear of reprisal most {iketcounted for the hesitations,
given the widely known practices of terrorist gredgke Hamas. Yet, the Mission
continues to extend undue evidentiary veracity timegses who may very well have
been intimidated into saying certain things andigse$ to investigate further the
sources of such intimidation.

Despite the Mission’s failure to delve deeper intailitant groups’
manipulation of the Palestinian population, othHease reported more extensively on

it. One Palestinian, who spoke on the conditioraebnymity, recounted how he

159 Goldstone Reporsupranote 5, 11 36, 450, 478, 480481, 485.
180\, 9191 450, 478, 480, 491, 1348.
1611d. 7 438.
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“found out after the cease-fire that the militahésl used his house as a base for their
operations*®>. A Hamas activist, known as N.A., who was armsby the IDF
during Operation Cast Lead, admitted that Hamasechiout rocket attacks from
schools and stored weapons in homes, tunnels, misshand mosques, including the
Salah al-Din Mosqué&®. Another Palestinian, Muhammad Shriteh, an anmmala
driver, explained how he would “coordinate with tiseaelis . . . so they would not
shoot us,” and that the more immediate threat was Hamas because “they would
lure the ambulances into the heart of a battleansport fighters to safet}?”. The
same driver said that to prevent Hamas from hijagkimbulances, workers “had to
get in all the ambulances and make the illusioaroemergency and only come back
when [Hamas] had gon¥®. The Report does not disclose these extremely dgmnin
allegations from Palestinians themselves, furthevealing the Mission’s distorted
portrayal of the conflict.

Hamas also established its main headquartersShigd- Hospital in Gaza City.
Israel refrained from attacking the headquarters aiuconcern for the potential
civilian collateral damadé€® The Report states that “[t|he Mission did natdstigate
the case of al-Shifa hospital and is not in a pmsito make any finding with regard to
these allegations®”. It is no wonder that the Mission did not findidence that
Hamas used human shields. Why the Mission wogdrcethe allegation that Hamas
conducted operations out of a civilian hospital ortiwy of investigation—when the
Mission apparently felt investigations into the asphere at anti-war rallies within

Israel was worthy—is truly astoundiagd revealing.

162 MFA, OPERATION INGAZA, supranote 11, { 169.
%314, at 19 158-165.

%4d, at 1 177.

165 Id

%814, at 7 163.

187 Goldstone Reporsupranote 5, § 466.

43



There is abundant readily available evidence thaméas booby-trapped
civilian areas and homes, stored weapons in sclammlsnosques, and regularly used
women and children as human shiéfds despite the Report’s conclusion to the
contrary®®. The Report actually acknowledges that boobystrapy have been used,
but it discounts them, saying, “it has no basisdoclude that civilian lives were put
at risk, as none of the reports record the presehcw&ilians in or near the houses in
which booby traps are alleged to have beert SetThe absurdity of such a statement
should speak for itself. In other cases, the Misssimply ignores the evidence.
Below are some specific examples, which the Misspparently felt unworthy of
investigation or disclosure, although the listasdly exhaustive:

. A child told the Israeli-Arab newspapéful-Al-Arab on 9
January 2009 that he helped Hamas with militaryatens ",

. On 12 January 2009, IDF soldiers discovered a baapped
zoo and school in Gaza. The detonator, along wihpanry,
was located in the zoo and wired to the scHaol

. On 6 January 2009, a Hamas terrorist shot fronmotiap, then
identified an Israel Air Force (“IAF”) aircraft pparing to fire
on him and called a group of children to preveetIhF strike.
He then fled the house using the children as husiaelds
cover’

. On 12 January 2009, a group of three terroristd waisenior
operative used children and a woman with a babjwsan
shields. Footage shows the IAF radio communications
instructing the aircraft operator not to fire oretkerrorists
because of the woman and childrén

. On 18 January 2009, Israeli personnel identifiedHamas
rocket launcher between two schools. The rocket firad

158 MFA, OPERATION INGAZA, supranote 11, at 7 119, 154, 155, 171; PA Workers’ dr@fficial
Bassam Zakarneh: Hamas Leaders Hid in Tunnels anddhed Rockets from Among Children and
the Elderly, MEMRI TV, http://www.memritv.org/cliph/2288.htm (last visited 15 Dec. 2009).

189 Goldstone Reporsupranote 5, 1 35, 447, 463, 478, 481, 492, 1750 (e pa1).

17919, at 7 461.

1 ltamar Marcus & Barbara CrooKamas Using Children in Combat Support RpIBSLESTINIAN
MEDIA WATCH, 13 Jan. 2009, http://www.pmw.org.il/Bulletins_2809.htm.

2youtube, Hamas Booby Trapped School and Zoo 01209, http://www.youtube.com/watch?v=
uHhs9ihSmbU&feature=channel_page (last visited £6.2009).

3 ntelligence & Terrorism Info. Ctr., Video, httpaww.terrorism-info.org.il/malam_multimedia/Heb
rew/heb_n/video/v9.wmv (last visited 15 Dec. 2009).

4 ntelligence & Terrorism Info. Ctr., Video, httpaww.terrorism-info.org.il/malam_multimedia/Heb
rew/heb_n/video/vll.wmv (last visited 15 Dec. 2009)
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during Israel's self-imposed humanitarian ceaset@urs,
which was common practice for Ham&s

Fathi Hamad, a Hamas legislator, even boasted ghyblibout Hamas’s
practisé’®. However, as is typical throughout the Report, Mission picks and
chooses what evidence it regards as worthwhile.eWMiraeli soldiers speak out as
part of “Breaking the Silence,” the Mission tends d¢onclude that wrongdoing
occurred—despite the fact that many of those sadi@l not personally observe what
they alleged took plat€. When Hamas members speak of their using huniattsh
the Mission “does not consider it to constitutedevice that Hamas forced Palestinian

civilians to shield military objectives againstaatk™®

Even the Secretary-General
of the UN acknowledged “concerns that Hamas regbyrtesed children as shields
and may have used schools or hospitals or aretiiinproximity to launch rockets
into Israel™®,

Finally, the Report ignores Hamas’ blatant violatiof international laws
prohibiting perfidy and misstates the legal stadddor what constitutes perfidy. The
Report states that, “[w]hile reports reviewed by tkission credibly indicate that

members of Palestinian groups were not always edessa way that distinguished

them from civilians, the Mission found no evidend®t Palestinian combatants

175 |sr. Defense Forces, Video, http://switch3.castepcunet/gm.asp?ClipMedialD=3313707&ak=null
(last visited 15 Dec. 2009).

7% Hamas Admits It Uses Human Shieldapranote 85.

" Dan Kosky,Empty Noises from Breaking the Silen@ARDIAN.CO.U.K., 15 July 2009, http://
www.guardian.co.uk/commentisfree/2009/jul/15/israshy-breaking-silencesee alsdraakov Katz &
Jerusalem Post Staffolani Commander: Soldier ‘Wasn’t in Field at Timé&RUSALEM PosT, 15 July
2009, http://www.jpost.com/serviet/Satellite?cid46243821039&pagename=JPost/JPArticle/ShowF
ull.

78 Goldstone Reporsupranote 5,  476.

9 The Secretary GenerdReport of the Secretary-General on Children and édnConflict { 87
delivered to the Security Council and the Gené&sdembly, U.N. Doc. S/2009/158, A/63/785 (26 Mar.
2009), http://unispal.un.org/unispal.nsf/f45643a78fcba AZE60f6005987ad/a85¢c9bb45
a921c6e852575a10050d6fc?OpenDocument.
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mingled with the civilian population with the intgon of shielding themselves from

attack

480

It continues:

The reports received by the Mission suggest thét likely that the
Palestinian armed groups did not at all times ad&dy distinguish
themselves from the civilian population among whtra hostilities
were being conducted. Their failure to distinguisémselves from the
civiian population by distinctive signs is not aiokation of

international law in itself, but would have denidggtm some of the
legal privileges afforded to combatants . . . .e Mission found no
evidence that members of Palestinian armed grougaged in combat
in civilian dress. It can, therefore, not find alattion of the obligation
not to endanger the civilian population in thispest®".

This constitutes willful ignorance on the Missiopat.

Notwithstanding the blatant contradiction in thatggraph (Palestinian armed

groups dressed as civilians but did not engageombat in civilian dress?), the

Report’s description of the law is inaccurate. d&scribing the illegal act of perfidy,

Article 37 of Additional Protocol | states that [§#s inviting the confidence of an

adversary to lead him to believe that he is eutitle, or is obliged to accord,

protection under the rules of international lawlagale in armed conflict, with intent

to betray that confidence, shall constitute peffid. The ICRC Commentary

explicitly states that a “combatant who takes partan attack, or in a military

operation preparatory to an attack, can use camageifand make himself virtually

invisible against a natural or man-made backgrobatthe may not feign a civilian

status and hide amongst a crawthis is the crux of the rulé®. Dressing as a

civilian in order to disguise one’s combatant natis precisely what constitutes

perfidy and is prohibited by international law.

180 Goldstone Reporsupranote 5, 1 481.
8114, § 493.
182 ndditional Protocol | supranote 69, art. 37.

183

ICRC Commentary on Additional Protocol kupra note 74, art. 37, 1507, http:/

www.icrc.org/ihl.nsf/1a13044f3bbb5b8ec12563fb00&&Z 62aa9ab1fb871f4c12563cd00432bfa!Ope
nDocument (emphasis added).
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Hamas’s resort to this practise only made it moifficdlt for Israel to
distinguish accurately between combatants andiang] and it doubtless cost
innocent Palestinians their lives as result. TBRC Commentary also clearly states
that “[i]f an act of perfidy results in the deatdr,serious injury to body or health, it
constitutes a war crime in the sense of Article'&5” It is staggering that the Report
does not acknowledge this and refuses to indict &tafor the illegal tactic However,
it merely constitutes part of a larger pattern imch the Report omits the full context
of terrorism, accords legitimacy to terrorist orgations, ignores Hamas’s
transgressions, and condemns Israel.

2. The Larger Historical Context that the Report Reounts is
Misleading and Incomplete.

While the Report features an entire section deeécéd the historical context
of the Gaza conflict, the picture that the Missjoaints is highly misleading and
incomplete. It handpicks and emphasises certaentsy while downplaying or
omitting others. The Mission notes in a footnobatt“[dJue to obvious space
limitations, the historical context does not ma&kerence to the numerous important
events that took place during this period (suclih@s1973 War, the Camp David
Accords, the peace treaty with Jordan, the 2006heb War and many others}®
The statement would be comical if the full implioats were not so serious. The
Report is 575 pages long. It reports on mattarbégond the scope of fact-finding in
the context of the Gaza conflict. Yet, it omita@al historical guideposts that put the
Israeli/Palestinian situation in its appropriatghti And, most importantly, it
completely neglects to present a full and accupateure of Palestinian sponsored

terrorism committed against Israelis (and Palestis), including details of the two

1841d. 11524.
185 Goldstone Reporsupranote 5, § 176 n.6.
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Palestinian intifadas against Israel's civilian plapion®®. When the Report does
mention the second intifada, rather than detaitimgwave of terror that Palestinian
groups initiated, the Report says it “set off arpraecedented cycle of violendé”
implying that Israel is equally culpable morally.

The Report states:

The military operations of 28 December to 19 Jayaad their impact

cannot be fully evaluated without taking accounthaf context and the

prevailing living conditions at the time they beganin material

respects, the military hostilities were a culmioatof the long process

of economic and political isolation imposed on @eza Strip by Israel,

which is generally described as a blocK&#e
Again, there is no mention of terrorism and no asston of how the rockets launched
into southern Israel were the “culmination of adoprocess” of destruction that
Israelis have endured. Instead, the Report imghiassocio-economic inequality is to
blame for the murder of innocent civilians.

The Report also devotes significant space and taiteno Israel’'s security
barrier, which the Report calls a “separation Walich encroached on Palestinian

land to encompass most Israeli settlement aredbeinVest Bank as well as East

Jerusalem . . ¥ Such a statement not only reflects the biasékseoMission, but it

18 The bias of the historical context should be evideom the following introductory paragraph:
The Mission is of the view that the events thavdls mandated to investigate should
not be considered in isolation. They are part ®r@ader context, and are deeply
rooted in the many years of Israeli occupationhef Palestinian Territory and in the
political and violent confrontations that have @werized the history of the region.
A review of the historical, political and militargevelopments between the Six-Day
War in 1967 and the announcement of the “periodatrh” (Tahdiyah)in June 2008,
and of Israeli policies towards the Occupied Pal@st Territory is necessary to
consider and understand the events that fall moextty within the scope of the
Mission’s mandate.
Goldstone Reportsupra note 5, 1176. Referring to “many years of Israaltupation” without
making any mention of “terrorism” evidences the &iti;’s bias.Id.
871d. §180. The Mission might respond to criticismattht failed to present the full context by
pointing out that its mandate limited fact-finditga limited time period. That argument might hold
water if the Report did not discuss other factsmibenvenient that also failed to meet those céteri
1881d. 1 311.
#914. 1 185.
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renders what amounts to a legal opinion on whatstities Palestinian land.
Obviously, the status of those lands is highly omrérsial and uncertain, and it
exceeded the Mission’s scope to pronounce judgenmnsuch matters.

3. The Report Disregards the Vagaries and Stress Qfombat.

The Report fails to account for the inherent vagmm@nd stresses of war as
well, assuming thahe control of forces in combat is like an arcadeng that can be
tidy and always under tight control, where potdntigstakes can always be precluded
before they occur by an alert commander. As phathat misguided mentality, the
Report consistently questions the battlefield taceémployed by the Israeli military,
assuming that a better approach is always withasmor that imperfect conditions
demand absolute restraint. Neither is true.

For example, in one instance the Report questinrisraeli attack, saying

[t]he timing of the first Israeli attack, at 11:8éh on a week day, when

children were returning from school and the strets<Gaza were

crowded with people going about their daily busmegppears to have

been calculated to create the greatest disruptidvadespread panic

among the civilian populatidit.

The statement reveals the naivety of the Missiomesnbers and reveals why persons
with an in-depth understanding of military operatioare essential for such fact-
finding missions. First, how do they know it wasafculated” to cause panic and
disruption? What, specifically, justifies thattstment? Perhaps battlefield conditions
or actionable intelligence repomgcessitatethat timing. Second, when would have
been a preferable time for the strike? And whaukhdecide? Certainly not jurists

after the fact when the fighting is over. Showdakl have limited itself to weekend

strikes? What about at night when people were heleeping and nobody was on the

1% Note that,at Arab insistence in 1949the Armistice agreements between Israel and Arab
belligerents refused to recognise the armisticeslins legal boundaries. Hence, determining where
Israeli territory ends in the West Bank and Gazigp$t yet to be determined by final peace talks.
191

Id. 7 1684
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street? But had that been the case, the Missionldwbave likely condemned

launching attacks when people were in bed and maisierable. Ultimately, the

Mission does not know what sort of information wea&luated and is thus judging
Israel based on its own predilections of what sth@rd should not occurred, not on
the law and the facts known at the time by the catants.

In another example, the Mission precedes its segomedsing of Israel’s
military tactics by first paying lip service to tm®tion that military action should be
judged according to reasonable military personteidards’>. Then, the Mission—
comprised merely of fact-finders—proceeds to aralygee military advantage that
Israel sought in a particular instance, which veesording to the Report, “to stop the
alleged firing of mortars that posed a risk to likes of Israeli armed force&® It
concludes that “for all armies proportionality d#ans will present very genuine
dilemmas in certain cases. The Mission does nasider this to be such a caté”

It continues:

The Mission does not say that the Israeli armedef®ihad to accept

the risk to themselves at all cost, but in addresshat risk it appears

to the Mission that they had ample opportunity takena choice of

weapons that would have significantly limited thekrto civilians in

the area. According to the position the Governnieat itself taken,

Israeli forces had a full 50 minutes to responthis threat — or at least

they took a full 50 minutes to respond to it. Givtse mobilization

speeds of helicopters and fighter jets in the cdnté the military

operations in Gaza, the Mission finds it diffictdtbelieve that mortars

were the most accurate weapons available at the. firhe time in

question is almost 1 hour. The decision is diffi¢aljustify*>.

Again, the Mission’s analysis is revealing in thidbetrays a Report authored

by individuals with very limited knowledge or und&anding of armed conflict’'s

realities. First, it is too narrow to frame thelitary advantage that Israel sought as

1921d. 9 693.
1931d. 9 694.
1941d.91 695.
1951d. 1 696.

50



simply protecting the lives of Israeli military g@nnel. In fact, the military

advantage sought should be framed more broadlysasadtling Hamas’s and other
armed group’s terrorist and military capabilitiesSecond, how can the Mission
possibly assert that there was no “genuine dilemm#fiis case? That would clearly
seem to be an assessment one could only makethiedmattlefield with knowledge of

the facts in real time, something the Mission diekacked.

Finally, the Report’'s suggestion for what the édiranilitary should have done
instead is most revealing of all. The Report ieplihat the military should have used
available helicopters or fighter jets rather thasrtars. Its authors simply assume that
such resources are available at the snap of arfingeealing an utter naiveté about
war and the limitations of resources in any militaThe Mission is in no position to
make such assertions. For one, it does not knawhttlicopters or fighter jets would
have been as effective or even more precise. Meredt does not know whether
these resources were available, whether they wairgy lused in other operations, or
whether other limitations existed that made sucteradtives impossible or
impractical. The Mission’s speculation on the pdiatrays a bias and ignorance that
undermines the seriousness of the Report, and & igattern that is repeated
throughout.

The reality is that combat is confusing, chaotid artense, and conditions are
usually very imperfedt®. Intensity and imperfection are exacerbated witeces
engage in close combat in built-up areas. All moduilitaries recognise that the
confusion and complexity associated with militarpemtions in this type of

environment provide compelling reasons to avoidhsemgagementswhenever

1%See, e.g.DEPT OF THEARMY, FIELD MANUAL No. 3-21.75,THE WARRIOR ETHOS AND SOLDIER
COMBAT SKILLS, at xiv (2008) (noting that “[m]odern combat isachic, intense, and shockingly
destructive”).
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possiblé””. Life and death decisions in combat must oftermiaele instantaneously
by junior soldiers on the scene of action. Oftanhsdecisions must be made based
on the limited information available at the momait decision, which leads to
judgements in the heat of battle that must, by s®te be decisive even if the
information available is not as comprehensive asldier might ideally desire. Often
times, the “perfect” weapon for the situation isauvailable, and the reality of battle
always creates a genuine risk that soldiers matakesly believe a civilian is, in fact,
an enemy belligerent and, as a result, inflict haamthe civilian. This risk is
especially pronounced when the enemy engages iliébal act of perfidy, as Hamas
does.

This risk is mitigated when opposing forces folltdve imperative of the laws
and customs of war that requires that they distsigthemselves from the civilian
populatiort®®. In obvious contrast, this risk is exacerbate@mvbelligerents operate
in a manner that disables the ability of their apgas to make this distinction,
particularly in a battle space with an extensiwgliein presence like the Gaza Strip.
The Report fails to mention, much less emphasibesea realities of military
operations. Likewise, it fails to point out thgiepating in densely populated areas
while simultaneously refusing to effectively digitnsh its forces from the civilian
population is the preferred tactic of Hamas andxiactly the situation Israeli forces

confronted in GaZd°. These failures invalidate the conclusions redcktated to the

197See, e.g.DEPT OF THEARMY, FIELD MANUAL NO. 3-0, OPERATIONS at 1-17 (2008) (stating that
“[c]llose combat is warfare carried out on land idieect-fire fight, supported by direct, indireatnd
air-delivered fires. Distances between combatarag vary from several thousand meters to hand-to-
hand fighting. Close combat is required when otimerans fail to drive enemy forces from their
positions. . . . The outcome of battles and engeges depends on [ground] forces’ ability to prevai
in close combat. No other form of combat requaresnuch of Soldiers as it does.”).

19 SeeGeneva Convention Relative to the Treatment ofoRess of War of August 12, 1949, art. 4, 6
U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter “Third nm@ga Convention”], http://www.icrc.
org/ihl.nsf/7c4d08d9b287a42141256739003e63bb/68(8517b75ac125641e004a9e68.

199See, e.g.DEPT OF THE ARMY, FIELD MANUAL No. 3-0, OPERATIONS supra note 197, at 1-17
(stating that “[c]lose combat is frequent in urlmperations. An urban operation is a military ofiera
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death of civilians as the result of Israeli openasi and reveal that the drafters of the
Report were predisposed to condemn these deadspéctive of the actual tactical
context in which they occurred.

A much more common cause of unavoidable harm tdiasi¢ and civilian
property in armed conflict is when such harm idatefal or incidental in relation to
the deliberate attack on a lawful military objeetiv Although such harm is often
knowingly inflicted, so long as it is not done withrpose (i.e., it is truly collateral), it
is notper seunlawful. Instead, the law of armed conflict impss complex equation
for assessing the legality of any attack anticipatecause such haffi According
to this equation, it is axiomatic that military ebjives are lawful targets and that
civilians are unlawful targets. The principle of distinction establishes thigoa¥®
That principle, which is at the core of the regolatof methods and means of
warfare, requires that belligerents at all timestidguish between the lawful objects
of attack and all other persons, places, and thihgsdo not qualify as su€h As
discussed above, the principle is implemented byrake of military objective.

Compliance with the principle of distinction becamnmost difficult when
lawful military objectives are commingled with diains and/or civilian property.

While the law of armed conflict imposes an obligation belligerents to take

conducted where man-made construction and highlatpu density are the dominant features. The
complexity of urban terrain and density of noncotahts reduce the effectiveness of advanced sensors
and long-range and air-delivered systems. Thuseaker enemy often attempts to negate [a more
advanced enemy’s] advantages by engaging [sucté$an urban environments”). Historically, Israel
has been incredibly conscious of its responsibiiitylimit civilian casualties and has often gone to
great lengths to do so—Operation Cast Lead waxoeption. SeeMFA, OPERATION INGAZA, supra
note 11, 99-100; BBC: Former British Army ColonetiRard Kemp Discusses IDF Gaza Ogspra
note 3.

200 g5eeAdditional Protocol Isupranote 69, art. 57(2).

Mgee idart. 57(1).

22 gee id see alsoU.N. Office for the Coordination of Humanitariarfféirs (OCHA), Integrated
Reg’l Info. Network (IRIN), Special Report: Civilian Protection in Armed Codfliat 1-2 (1 Apr.
2003), http://mwww.irinnews.org/pdf/in-depth/CivitiaProtection-in-Armed-Conflict.pdf (outlining the
major principles of international law, and desaripihe principle of distinction as “the most im@ort
[principle] . . . in relation to civilian protectid).

03 SeeAdditional Protocol |supranote 69, art. 48.
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“constant care . . . to spare the civilian popolaticivilians and civilian object§®, it

is clear from both historical practise and from #teicture of Additional Protocol |

that such commingling is virtually inevitaBf&8 Extending the obligation to mitigate
risk to civilians by prohibiting attacks againstlitary objectives whenever civilians
or civilian objects are in close proximity to thesgectives would be unworkable for
a number of reasons. First, the rule would inwvit@ation due to the reality that
belligerents have historically refused to considelitary objectives immune from

attack due to the proximity of civilians or civitigproperty. Second, unprincipled
belligerents would be provided an incentive to exbate the risk to civilians or
civilian objects by deliberately commingling thentlwmilitary objectives in an effort

to immunise those objectives from otherwise legtienattack.

In response to the reality of a commingled batdesp the drafters of
Additional Protocol | adopted a compromise approa8elligerents bear a constant
obligation to endeavor to mitigate risk of harmciwilians and civilian properfy®.
However, Article 51 explicitly provides thdhe presence of civilians or civilian
objects in the proximity of legitimate military ebjives does not immunise those
objectives from attaék’. Of course, this does not permit the deliberatgeting of
civilians or civilian objects. It does, howeverermit attacks on lawful military
objectives with knowledge that the attacks willelik cause harm to civilians and/or
civilian property®. Thus, the commander does not violate the law okdroonflict

when he orders an attack with knowledge that emsgiwill likely become casualties

241d. art. 57(1).

5 gsee idarts. 51, 57; Francis Lieber, General Orders 06: Instructions for the Government of the
Armies of the United States in the Field arts. 1819, 21 (24 Apr. 1863)n 2 GENERAL ORDERS OF
THE WAR DEPARTMENT, EMBRACING THE YEARS 1861,1862& 1863, at 106 (Thomas M. O'Brien &
Oliver Diefendorf, N.Y., Derby & Miller 1864).

208 Additional Protocol Isupranote 69, art. 57(1).

271d. art. 51(7).

% gee idarts. 51, 52, 57.
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of the attack, so long as he does not act withpiingose (conscious objective) to
cause such casualties. Nowhere does the Reperthéakinto consideration.

An equally critical aspect of this balance is thlé obligation to “take
constant care” to spare civilians and civilian abgefrom the harmful effects of
hostilities requires belligerents to mak®ima facie good faith effortsnot to
commingle military objectives with civilians or d@iian property®. This obligation is
obviously an “endeavour” obligation and is, therefonot absoluf®. However, a
belligerent who deliberately locates military oltjees in proximity to civilians or
civilian objects bears responsibility for harm teo$e civilians resulting from a
legitimate enemy attack on those military objeciveThere is more than ample,
publicly available, evidence that Hamas (and oteeorist groups) do just tHat.

The final aspect of this equation is the relatiogmsbetween commingled
civilians and the proportionality rule. Just asballigerent is not permitted to
immunise a military objective by deliberately commgiing that objective with
civilians or civilian propertyeven when such deliberate commingling occitrdoes
not release the attacking commander from the diohig@ao consider whether the harm
to the civilians or civilian property would violatine proportionality prong of the
prohibition against indiscriminate attack§. Because of this, the deliberate
commingling of civilians with military objectivesogs provide a potential residual
immunisation effect, for if the harm to civiliansaw anticipated to be excessive in
relation to the concrete and direct military adeget anticipated, the attack would be
unlawfuf*®. However, excluding such situations from the scopthe proportionality

rule would be both unworkable (due to an attackamgnmander’'s inability to

291d. arts. 51(7)-51(8), 58.

“0geeid

21 5ee infraSection II(A).

212 additional Protocol Isupranote 69, arts. 51(5)(b), 57(2)(b), 57(3).
B geeid
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determine whether the commingling was deliberaekless, negligent, or innocent)
and would subject civilians to the manipulatiorcommanders acting in bad faith.

In summary, when a commander identifies a lawfulitarny objective
commingled with civilians or civilian property, tt®@mmander is permitted to attack
that objective even with knowledge that the attadk cause collateral damage or
incidental injury to civilians or civilian property The only limitation on this
permission is that the commander must refrain ftbenattack if he assesses that the
collateral damage or incidental injury will be egsize in relation to the concrete and
direct advantage anticipated from the atfatk

The Report contains none of this analysis, buteaw$tlists unsubstantiated
reports of damage, and concludes that Israel caesivar crimes. Below are some
examples, although the list is hardly exhaustive.

. The Report accuses Israel of violating the grawadines provision of
the Geneva Convention and committing a war crimgetdaon “the
nature of the strikes” on a flour mill. At the sartime, the Report
acknowledges that taking control of the mill midpatve been a proper
military objective given its location and that Isratwice issued
warglliglgs to people who could have been at risk Istrike on the
mill <>,

. The Report concludes that strikes on chicken fama® unlawful and
not justified by military necessity. The Reportmpiy draws such
conclusions and further speculates that “the langmabers of civilians
suggest[s] premeditation and a high level of plagifi®.

. The Report concludes that strikes on the Namarsvggbups were not
justified by military necessity and were intentiQnaespite also
acknowledging that it was unclear whether the stritvere deliberate
or in errof*’,

. The Report speculates that “information in its pgsson strongly
suggests” that Israel intentionally destroyed heusend it was not
justified by military necessify® It also acknowledges that it “does not

ZYDEP T OF THEARMY, FIELD MANUAL NO. 3-0, OPERATIONS supranote 197, at 1-17 (quotingaL
VON CLAUSEWITZ, ON WAR 65—-66(Michael Howard & Peter Paret trans., Oxford Urfivess 2007)
(1976)).

15 Goldstone Reporsupranote 5, 1 919, 926-928.

%1d. 99 953, 958.

27|d. 19 982-983.

#81d. 1 994.
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have complete information on the circumstances glieg” in the
neighbourhoods®.

. The Report concludes that Israeli strikes on a cémpkant were not
justified by military necessity and were designednmpair the ability
of Gazans to rebuild their infrastructéd® It draws this conclusion
simply on the basis that the plant’'s owner was oh&ss than 100
businessmen in possession of Businessman Caraslibgusraef™.

. The Report, as part of its wanton, indiscriminagstriction thenfé?,
cites numerous individuals who allege that Israefindalized private
property?> In one case, the Report cites a Palestinian spleculated
about why Israelis broke tiles on the floor, whishe said was to
gather sand for sandbags In certain cases, this could be legitimate,
and the Report neglects to account for the pogsibilat the military
was searching for tunnels through which terrorishcks and arms
smuggling were carried out.

. The Report concludes that Israel's use of mortarsrespond to
attacking Hamas militants were not justified byitarly advantage due
to the presence of civilians, several of whom wallegedly killed
during the fighting®>.

It is a given that any civilian casualty is regabte, no matter who the victim
is; as noted above, however, it is clear that #etld or injury to civilians or damage
to civilian property in armed conflict is amfortunate but legally accepted reality
As a result, such injury does not automaticallybheis war crimes (though a reader of
the Report would be hard-pressed to understand g¢insgn the unending flow of
accusations of war crimes attributed to the IDMoreover, despite what the Report
may suggest (or what others may believe) to thdéraon a soldier’s life is no less
valuable than a civilian’s. Hence, to reiteraterely because a civilian is a victim of
a military action does not establish that any crinas been committed

Carl von Clausewitz noted the following truism abwar:

2914, § 995.

22919, § 1008.

22L|d. 99 1012-1013.

#2The Report alleges that Israelis committed “griangach[es]” of the Fourth Geneva Convention
(article 147) through “extensive destruction... aberty, not justified by military necessity and
carried out unlawfully and wantonlyld. § 1002.

223|d. 911 1145, 1275, n.558.

224d. 9 745.

?2%1d. 111 653-701.
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Everything in war is very simple, but the simplésing is difficult.

The difficulties accumulate and end by producingired of friction

that is inconceivable unless one has experienced wa . This

tremendous friction, which cannot, as in mechanbesreduced to a

few points, is everywhere in contact with chanaeg &rings about

effects that cannot be measured, just becauseaiteelargely due to

chancé®.
Among the factors to which von Clausewitz was mafig—and which the Report
ignores—is the critical intersection between thgaleprinciples that apply to the
application of combat power against a belligergmpanent and the operational and
tactical situations that provide the context fag #pplication of these principles. It is
extremely revealing that the Report does not paylmhof attention to the following
critical analytical factors: the chaos and confasid the battle space in which these
decisions were made; the operational complexitysedluby confronting an enemy
making no effort to distinguish himself from theitan population; lack of accurate
intelligence; errors in understanding and plannifadigue; an adaptive and lethal
enemy; and presence of the civilian populafdnOne must always keep in mind that
there is a thinking, scheming enemy on the othd® and that “enemy commanders
have their own objectives and time schedules [whmiten lead to unforeseen
encounters [and] produce unintended consequences”??®. It must be further
recognised that “[a]ll warfare, but especially guéar warfare, challenges the morals
and ethics of soldiers. An enemy may feel no cdeipa to respect international

conventions and indeed may commit atrocities whid @aim of provoking retaliation

in kind”2%°.

226 DEP T OF THEARMY, FIELD MANUAL NO. 3-0, OPERATIONS supranote 197, at 1-17 (quotinga€L
VON CLAUSEWITZ, ON WAR 65—-66(Michael Howard & Peter Paret trans., Oxford Urfivess 2007)
(1976)).

271d. at 1-18.

228 Id

2291d. at 1-19.
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The Report deliberately omits any analysis of tlaet fthat Hamas is
considered a terrorist group—and rightly so—by mufsthe civilised worl@*. It
also omits consideration of why that charactemsats significant to any critique of
Israeli conduct during the operation. Becausedaieof armed conflict requires that
any such critique be based on the situation thentamier perceived at the time of
decision®*—not on a retrospective perspectivhis characterisation was an
important factor in the preparation for mission @xen by the Israeli forces. This is
becauseat undoubtedly led the IDF to expect that Hamascésr would disregard
fundamental humanitarian law obligations during ssocombat just as they had
historically disregarded legal obligations to antemt that led to their widespread
condemnation as a terrorist organisation

Thus, there was a legitimate basis for Israeliderto expect that their enemy
would be commingled with the civilian populationdareven more problematically,
that their enemy would seek to exploit the preseateivilians to cloak their
operations and gain a tactical advantage overlismees—forces that, by virtue of
wearing uniforms, unquestionably complied with tbeligation to distinguish
themselves from the civilian population. This isrdical consideration, for it places
in proper context the judgements of individual coammalers and soldiers when
making the “shoot/don’t shoot” decision. Withouwinsidering such aspects of the
operation, it is impossible to properly apply thenpiples discussed above to

determine whether harm to civilians was inflicteglilberately and not based on an

230 Start, National Consortium for the Study of Teisor and Responses to Terrorism, Terrorist
Organization Profile: Hamas, http://www.start.untilstart/data/tops/terrorist_organization_profie.a
p?id=49 (last visited 19 Dec. 2009).

#1seeWilliam J. Fenrick Attacking the Enemy Civilian as a Punishable OféeisDUKE J. COMP. &
INT'L L. 539, 564 (1997) (“An individual should not bleacged or convicted on the basis of hindsight
but on the basis of information available to hinirdormation he recklessly failed to obtain at timee

in question.” (citing United States v. Wilhelm Li§he Hostages Trial), 8 L. Rep. Trials War Crim, 3
69 (U.S. Military Trib. 1948))).
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erroneous, but reasonable, judgement that the tobfeattack was a combatant, or
whether incidental injuries to civilians were pessible collateral consequences of a
lawful attack or a deliberate and invalid attacktioa civilians.

The Report’s failure to properly emphasise eithentoolling legal principles
or the ground tactical situation produces a grosstattion of what occurred and is
inconsistent with the proper analytical methodolagguired to make a genuine
assessment of whether a military force violatedlétves and customs of warlt is
also a stark revelation that the Mission was navirested in such an outcome, but
was instead predisposed to concluding Israeli ®oomenmitted such violations.

Il. THE REPORT IS FILLED WITH EXAMPLES OF FLAWED
FACTUAL DATA AND UNSUPPORTED LEGAL CONCLUSIONS.

A. The Mission Relies on Flawed Data, Ignores Eiég Adducible
Exculpatory Evidence, and Misconstrues Facts When &aching
Conclusions in its Report.

Given the Mission’s procedural shortfalls listecoed, it is no surprise that
much of the Report’s specific data is simply uraigle. The following examples
present grounds for questioning factual assertimasle in the Report. That a
UNHRC-sponsored Mission would rely on such an uabé factual foundation
derived from investigatory methods inconsistent hwiegitimate fact finding
procedures suggests that either the fact-findeteniionally pursued a biased,
objective-oriented agenda or they were grosslynmsetent.

First, the Mission convened for the first time frdnMay 2009 to 8 May 20009.

It conducted two field visits to the Gaza Stripnfr@d0 May 2009 to 6 June 2009 and

from 25 June 2009 to 1 July 2669 meaning nearly six months passed before the

232 Goldstone Reporsupranote 5, 1 5.
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Mission collected evidence in G&Z4 Given that none of the evidence that the
Mission collected was based upon first-hand obsemvaexperience or accounts, the
extended period of time that passed between tlniriig in Gaza and the Mission’s
visits makes any factual evidence of suspiciousleaiary value. Additionally, the
sheer volume of information makes a review in dayseks, or even a few months
highly dubious.

Additionally, the Mission only investigated 36 idents in Gaza, which it
acknowledges is not exhaustive but nonethelesssfders . . . illustrative of the main
patterns of violations®**. During the three-week operation, literally husds
(perhaps thousands) of incidents took place. Timaher of incidents investigated
represents a minute percentage of the overall tpesa meaning they could hardly
establish any state-endorsed policy of recklessmiedsliberate wrongdoing. Further,
guestions remain about how the Mission identifiedl a&hose the particular 36
incidents that it investigated and whether they tfie Mission’s predetermined
conclusions.

In fact, Goldstone admitted that is exactly howythehose the specific
incidents. In an interview with Bill Moyers, heradted the following:

We chose those 36 [incidents] because they seemnael to represent

the most serious, the highest death toll, the Hgihgury toll. And

they appear to represent situations where therdittlasor no military

justification for what happené®.

In other words, the Mission purposely selecteddents that it thought would reflect

most poorly on Israel. Clearly, that sort of bisagenda-driven methodology could

not possibly produce an accurate account of theatiacts. Moreover, the Report

23 The Report also acknowledges an “11-week delaisirestablishment” and “a short time frame
(about three months) to complete its work and refaothe Council at the earliest opportunityd.
234
Id. 7 16.
23> Moyers Interviewsupranote 103.
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does not make clear exactly which 36 incidentsnilgses, and the Mission has
rebuffed requests for clarificatioft.

The Report says, “the Mission sought to rely pritgaand whenever possible
on information it gathered first-hand. Informatipnoduced by others, including
reports, affidavits and media reports, was useugmily as corroboratiorf®”. In fact,
virtually all of the information the Mission colle was second-hand. It did not
witness any of the events. Its members were natlved in the events. As such, it
is misleading for the Mission to imply that sometloé information was based upon
first-hand knowledge.

Similarly, the Mission fails to provide a chain @istody for the evidence to
which it refers. All of the evidence analysed waamined long after-the-fact. There
is no way to know if the physical evidence it exaed was tampered with, moved,
manipulated, or properly preserved. Alleged wisessalso gave their testimonies
long after the events occurred, and they were oft@sed on second-hand
information®®®, which has limited evidentiary value in any legaloceeding.
Additionally, much of the testimony provided wassnlikely given under dure$8, a
crucial fact that it not given nearly sufficientattion by the Report.

For example, the Report notes instances in whidhhFenembers in Gaza,
including children, were tortured, abused, and &€&t Yet, the Mission seems to

accord a remarkable degree of confidence to Palastiestimony despite abundant

2% NGO Monitor, Anne Herzberdgist of 36 Incidents in the Goldstone Repan Dec. 2009,
http://www.ngo-monitor.org/article/list_of incidentin_the_goldstone_report0.

271d. g 23.

Z8gee, e.g.id. 11992 n.507, 1008 n.519, 1014 n.520, 1015 n.5@29 n.525. The Report quotes a
soldier to corroborate the story of what happenedliajdi Abd Rabbo and then concedes in a footnote
that the “witness” “does not appear to have bedirect witness but heard it from others . . 1t. |
1088 n.532. It quotes Khaled Abd Rabbo who spéesithat to his knowledgéiis house had been
demolished by the Israeli armed forces shortly teethey withdrew from Gaza”ld. 1 993 (emphasis
added).

239|d. 7 148, 167, 438, 453, 1348ee, e.g.id. 11274 n.645 (the Report admits that the woman
interviewed was “distressed”).

2491d. 17 1354-1355.
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evidence of intimidation and fear of reprisal. rklies upon testimony from
Palestinians throughout the Report to exoneratedddor a whole host of war crimes,
including using civilian shields, using residené&smilitary purposes, and launching
attacks from residential neighbourhoodgspite readily available, uncontroverted,
contrary evidence in the public dom&th The Report also relies upon Hamas
testimony, to which it accords undue credibilityr fa terrorist organisation that
deliberately kills and intimidates innocent civiia

Much of the evidence that the Report cites is bEged on reports by NGO'’s
like Amnesty International, Human Rights Watch, ahdé Palestinian Center for
Human Rights (‘PCHR®?. These organizations are plagued by institutidna$es
against Israel and flawed methodology, renderingrtauthoritative value highly
questionabl&®. The Report directly references NGOs with aniaé$ bias several
hundred times. It cites B'Tselem 56 times, PCHRiB&s, Al Haqg 40 times, Adalah
38 times, Human Right Watch 36 times, Defence ofldddn International —
Palestinian Section 28 times, Breaking the Silere times and Amnesty

International 27 time&d®. It also cites on multiple occasions JonatharaRolor

#1gee, e.gid. 11 992 n.507, 1008 n.519, 1014 n.520, 1015 nB2A9 n.525.

242 NGO Monitor, Goldstone Report: 575 Pages of NGO ‘Cut and Pasté,’Sept. 2009, http:/
WWwWw.Nngo-monitor.org/article/goldstone_report_pagdsngo cut_and_paste .

23 NGO MONITOR, WATCHING THE WATCHERS THE POLITICS AND CREDIBILITY OF NON-
GOVERNMENTAL ORGANISATIONS IN THE ARAB-ISRAELI CONFLICT 32 (2008), http:// www.ngo-
monitor.org/data/images/File/watchingthewatcherslspdf (noting that, during the period 2000 to
2004, while grave atrocities were occurring in Darf Amnesty, along with the International
Commission of Jurists, “published fewer than hiadf humber of reports on the extreme violence in the
Darfur region of Sudan (often termed genocide) ttteay did on Israeli/Palestinian issues”); NGO
Monitor, Goldstone Report: 575 Pages of NGO ‘Cut and Pastgyranote 242; NGO MonitorWho
Wrote the Goldstone Report?9 Nov. 2009, http://www.ngo-monitor.org/articidyo_wrote_the gold
stone_report_.

244 NGO Monitor,House of Cards: NGOs and the Goldstone Regogranote 121.
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evidentiary purposé¥. Pollak is the radical leftist leader of Anardhig\gainst the
Wall and is a convicted crimirfdf with a clearly biased agenda.

1. The Report Relies Upon Exceedingly High Casualty
Numbers and Other Questionable Data.

The International Institute for Counter-TerroristiGT”) conducted a study
that examined the conclusions published by thesialan Center for Human Rights
(“PCHR™)—conclusions that the Goldstone Report relies upoanalysing events in
Gaz&*’. The IICT study concluded that many of the altegivilian casualties
identified by the PCHR report were, in fact, Hantasualties. In addition, it has
exposed that, in some cases, civilian deaths at#ibto Israel by the PCHR may have
been members of Fatah whom Hamas murdéted

The Report even concedes that “unidentified gunkiked between 29 and
32 Gaza residents between the beginning of thelismalitary operations and 27

February®*°

, and that “the Mission heard first-hand accourftviolations against
Fatah critics committed during the period of theaddi military operations.Some of
the witnesses who were interviewed by the Missene severely distressed and asked
that their identity not be disclosed for fear ofal@tion”?*°. This is clear evidence of

the intimidation rampant within the Palestinian plapion and casts doubt upon

Palestinian testimonies.

24> 5eeGoldstone Reporsupranote 5, 11 1377 n.707, 1382, 1389 n.729, 1390 nI3P n.738.

248 Nir Hasson,Jonathan Pollak’s day in court: Activist sentendedanti-wall protest tells judge:
Please jail mgHAARETZ, 18 Feb. 2007, http://zope.gush-
shalom.org/home/en/channels/archive/1171890175.

247|d. E.g, Goldstone Reporsupranote 57 242 n.114, 260 n.141, 261 nn.142 & 144, 3344).360
n.215. Other examples are too numerous to cite.

248 Av| MOR ET AL, INT'L INST. FOR COUNTER-TERRORISM CASUALTIES IN OPERATION CAST LEAD: A
CLOSER LoOOK, 1, 7 (2009), http://www.ict.org.il/Portals/O/Articles/IC Cast Lead  Casualties-
A_Closer_Look.pdf.

249 Goldstone Reporsupranote 5, 1 1346. The Report acknowledges that m@léncreased between
Hamas and Fatah after Hamas won electiddsy 1340.

2014, 9 1348 (emphasis added).
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In reporting the number of civilians killed, one tbe sources that the Report
cites is the clearly biased Hamas NGO, Central Csion for Documentation and
Pursuit of Israeli War Criminals (TAWTHEQ), alongtiv PCHR, Al Mezan, and
B'Tselent®. To discredit Israel’s casualty reports, the Repttes that,

the statistics from non-governmental sources arenergdly

consistent . . . such as those provided by PCHRAdfMdezan as a

result of months of field research, [raising] vesgrious concerns

about the way Israel conducted the military operatiin Gaza. The

counterclaims published by the Government of Isfaklfar short of

international law standartfé.

First, the strong anti-Israel position of these-gonernmental sources and the
fact that they collected much of their data lonterathe conflict ended through
second-hand sources renders their statistics guesiie at best. The methodological
flaws that are described herein apply to many oé¢hsources equally. Second, the
Report provides no further description of the slbeda“international standards” to
which it refers. It is typical of the Report’s rmetlology where allegations are made
in conclusory fashion without any genuine authatgtyalidate them.

The Report also devotes significant space to dsrgssupposed civilian
police officers that the Israeli military targetadd killed®>. In fact, many of these
“policemen” who were killed and classified as deuils also held ranks in Hamas and

were engaged in active comb4t One study found that over 90 percent of alleged

“civilian police” were directly engaged in hostiéis alongside terrorists against

lid. 1350. The bias of these organisations is evithgntheir references to Palestinian land as
“Occupied Palestinian Territories” and “Occupiedrriteries.” The Al Mezan Center for Human
Rights is a Palestinian non-governmental orgamisatihat describes its mission statement as
“provid[ing] a secure and long-lasting foundatian the enjoyment of human rights in the Occupied
Palestinian Territories.” Al Mezan Center for HumaRights, Mission Statement,
http://www.mezan.org/en/messege.php?view=messa@esnvisited 19 Dec. 2009). B'Tselem is an
Israeli human rights organisation that “endeavarsdbcument and educate the lIsraeli public and
policymakers about human rights violations in trec@pied Territories.” B'Tselem, About B'Tselem,
gcztp:llwww.btselem.org/EngIish/About_BTseIem/IndEp (last visited 19 Dec. 2009).

Id. 9 359.
253 5eeGoldstone Reporsupranote 5, 11 335-436
#41d.; MFA, OPERATION INGAZA, supranote 11, 7 237-248.
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Israef>°. Hamas police spokesman Islam Shahwan acknowdettg¢ Hamas had
instructed police to fight against IDF foré&s and they “received clear orders from
the leadership to face the enemy, if the Gaza Swepe to be invaded®’. He
confirmed to the Mission that he had been quotedrately?*®

Director of Police in Gaza, Gen. Jamal al-Jarraown as Abu Obeidah, also
described how the Executive Force members were edength the civil policé>®
The Report states that “the Director of Police wasy open in acknowledging that
many of his men were Hamas supporters” and “thesigilsunderstands that most, if
not all, of the post-2007 recruits into the civdlige, will have been recruited from
the Executive Force, which was strongly loyal tartda™®.

The Committee for Accuracy in Middle East Reporting America
(“CAMERA”) found supporting evidence, “[identifyifga number of Hamas
fighters and members of other Palestinian terrorggbups who were either
misclassified by PCHR as civilians, not identifeesl combatants, or omitted entirely
from their tabulations®*.

For example, according to CAMERA,

PCHR describedMohammed 'Abed Hassan Brbakh as a 16 year old

civilian who was killed in his home with his famign 4 January, but

West Bank-based Maan News Agency identified himm asmmander

of the [Democratic Front for the Liberation of Pstlee] in Gaza and
reported his age as %3

%% Jonathan Dahoah-HaleWiatal Casualties of the Palestinian Security Foreddyth vs.
Reality, JERUSALEM CTR. FOR PUBLIC AFFAIRS, 24 May 2009, http://www.jcpa.org.illJCPAHeb/
Templates/showpage.asp?FID=594&DBID=1&LNGID=2& TMIBE&IID=22712 (Hebrew).

26 MFA, OPERATION INGAZA, supranote 11, | 244.

%7 Goldstone Reporsupranote 5,  414.

28|d. q 414.

29d. q 411.

294, 7 418.

%1 Steven StotskyGaza Casualties: Civilian or Combatant€omm. for Accuracy in Middle E.
Reporting in America, 29 Jan. 2009, http://www.ceemerg/index.asp?x_context=2&x_outlet=

118&x_article=1603.
262 |d
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A New York Times article also reported th&tédmas militants are fighting in
civilian clothes; even the police have been ordei@dake off their uniformsThe
militants emerge from tunnels to shoot automati@peds or antitank missiles, then
disappear back inside, hoping to lure the Isra#tlisrs with their fire®

Even the Report acknowledges that, “[ijn 2006, then Hamas Interior
Minister established the Executive Force, mainijnposed of members of al-Qassam
Brigades and Hamas supportéf§and that “[m]ost Palestinian political parties bav
an armed wing or armed groups affiliated to them al-Asga Brigades, the armed
wing of Fatah, and al-Qassam Brigades, the armeu wf Hamas®**>. Yet, the
Report still maintains that Israel illegally targédtcivilians, rather than combatants.
In a section titled “Conflicting characterization$ the Gaza security forces,” the
Report describes the differing views about theustaf armed group®. The Report
cites the Israeli position as being that these Usgcforces” are not immune from
attack due to their dual function, because “[w]lti@mas operates ministries and is in
charge of a variety of administrative and tradidéiliyy governmental functions in the
Gaza Strip, it still remains a terrorist organigati Many of the ostensibly civilian
elements of its regime are in reality active congras of its terrorist and military

efforts™?®’.

%3 Steve ErlangerA Gaza War Full of Traps and TrickeryN.Y. TIMES, 11 Jan. 2009, at Al,
http://www.nytimes.com/2009/01/11/world/middleeagtiamas.html?pagewanted=1& r=1&sq=G
aza%20war%20full%200f%20traps&st=cse&scp=1. In itmd to explaining the difficulty in
deciphering civilian versus combatant deaths, tHasts provide evidence of Geneva Convention
violations that would render Hamas members unlawbrmbatants. Article 4 of the Third Geneva
Convention requires that, to be eligible for prtéitet, soldiers must be commanded by a person
responsible for them, have a fixed distinctive sigonognizable at a distance, carry arms openly, and
conduct their operations in accordance with theslawd customs of war. Third Geneva Convention,
supranote 198, art. 4.

%4 Goldstone Reporsupranote 5, 1 214.

25|d. 7 215.

26%1d. 9 406.

%71d. 1 1205.
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The Report then dismisses—inexplicably—that posjticaying, “[t]he
Mission notes that there are no allegations thatpiblice as an organized force took
part in combat during the armed operations” and tftfne Mission also notes that
while the then commander of the Executive Forces ramw Director of Police did
reportedly say in August 2007 that members of thechtive Forces were ‘resistance
fighters’, he stressed in the same interview tha@ities’ intention to develop it into
a law enforcement force®®®

First, there most certainly are allegations thatgblice, as an organized force,
took part in combat. That is precisely what Isralédges, and the Mission provides
no evidence to contradict that assertion other bhanket statements. Second, even if
there existed an intent to develop the police artcexclusive law enforcement force
at a later date, it does not change its militataneeain the time being.

The Report also says that “[tlhe Mission notes thatituation in which a
recently constituted civilian police force integrattformer members of armed groups
would not be unique to Gaza. That prior memberghipself would not be sufficient
to establish that the police in Gaza is a partl€assam Brigades or other armed
groups?®. It ignores the evidence further by stating tiéofving:

Except for the statements of the police spokespersioe Israel

Government has presented no other basis on whithsamption can

be made against the overall civilian nature ofgbkce in Gaza. Itis

true that the police and the security forces crbate Hamas in Gaza

may have their origins in the Executive Force. ldogr . . . [the

Mission] believes that the assertion on the parthef Government of

Israel that ‘an overwhelming majority of the polit@ces were also

members of the Hamas military wing or activistsH#mas or other

terrorist organizations’ appears to be an ovenstetd that has led to

prejudicial presumptions against the nature ofpiblece force thamay
not be justified™.

%84, 19415-416.

29d. {1 416.

201d. 9417 (emphasis added). Saying that Israel’s pipan “may not be justified” does not
eliminate the possibility that the presumption mayfact, be justified.
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In stark contrast, the Mission takes unofficialtstaents made by Israelis and uses
them to conclude that civilians were deliberatalgéeted.

CAMERA and the Intelligence and Terrorism InfornoatiCenter at the Israel
Intelligence Heritage and Commemoration Center edport that Hamas adopted a
policy midway through Operation Cast Lead forbiddthe publishing of names of
Hamas fighter<®. According to Hamas’s main Internet message haams PALDF
Forum—which had published the names and photogragghaumerous Hamas
fighters who had been killed in the first week bk tconflict—no “photographs,
names, or details of those members of the resistanc. killed or injured in the
fighting” would be publicised?. The purpose behind this policy is utterly obsieu
to ensure that Hamas militants were counted aBaruvileaths. In any event, the fact
that members of Hamas were also members of theeooli were not engaged in
hostilities at the precise moment they were killednot dispositive from a legal
standpoint, and certainly not from a moral standpoilsrael has the right—in fact,

the legal dutf’®*—to target members of the terrorist group Hafffas

271 |1cC, Hamas Hides the Casualties Suffered by jisr@tives: Hamas’s Main Online Forum Censors
the Publication of Names and Photographs of Ope&sfilled in Operation Cast Leafff 2—3, 12 Jan.
2009, http://www.terrorism-info.org.il/malam_multedia/English/eng_n/  html/hamas_e037.htm
[hereinafter “HAMAS HIDES THECASUALTIES”].
“?Hamas Hides the Casualtisspranote 271, 1 1-2; Stotsksypranote 261.
23 The U.N. Security Council has passed several uésok (1368, 1373, 1377 and 1624) affirming
the obligation of states to combat terrorisfSeeS.C. Res. 1624, U.N. Doc. S/RES/1624 (14 Sept.
2005); S.C. Res. 1377, U.N. Doc. S/IRES/1377 (12.12601); S.C. Res. 1373, U.N. Doc. S/RES/1373
(28 Sept. 2001); S.C. Res. 1368, U.N. Doc. S/IREE132 Sept. 2001).
2"t is axiomatic that members of the enemy armeade® qualify as lawful military objectives and
are, therefore, lawfully made the object of attatkany time irrespective of whether their conduct
poses a threat to the attacking force at the momeattack. SeelCRC Commentary on Additional
Protocol I, supra note 74, art. 48, {1874, http://www.icrc.orgfiisf/1a13044f3bbb
5hb8ec12563fb0066f226/83c5h3fc27bb6f00c12563cdO0M@AEHenDocument (“As regards military
objectives, these include the armed forces andr timsitallations and transports.”). This is a
fundamental principle of the law of armed confliapplicable in both international and non-
international armed conflicts. Although there ie tegal definition of “combatant” in a non-
international armed conflict, the basic notion dbedligerent opponent triggers the same statusebase
targeting authority that applies to combatants im iaternational armed conflict. See generally
MICHAEL N. SCHMITT ET AL., THE MANUAL ON THE LAW OF NON-INTERNATIONAL ARMED CONFLICT
WITH COMMENTARY (San Remo Inst. of Int'l Law ed., 2006).

Accordingly, members of an enemy opposition groepen in the context of a non-
international armed conflict, are lawful militarypjectives by virtue of that statusSee supranotes
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Finally, the Report says that,

it appears from the response to the Mission froen@hnient Research

Group . . . that its information on police membealtéged affiliation

with armed groups was based to a large extent ®@w#bsites of the

armed groups . . .. This does not mean that thessons killed were

involved in armed resistance in any Way
Nor, by the way, does it mean that such person® wet involved. The Report
simply adopts the less credible position, i.e.f tha armed groups are misidentifying
their own members. The Mission’s justification mseto be that that armed groups
might adopt people killed as “martyrs.”

The Report concludes that,

there is insufficient information to conclude tithe Gaza police as a

whole had been ‘incorporated’ into the armed foroésthe Gaza

authorities. The statement by the police spokespeon 1 January

2009 (after the attacks of 27 December 2008 had loaeried out)

cannot, on its own, justify the assertion that ploice were part and

parcel of the armed forc€s
The Report does nothing to refute that assertimnphe. But it is also worth asking
what sort of evidence would justify that assertionthe Mission, if not admissions
by the groups themselves and their devotees.

When analysing police casualties, the Mission seeehsctant to indict
potential Hamas members without incontrovertibld absolutely verifiable evidence.

The Mission is less concerned with the presumptibmnocence when considering

Israelis. The Mission repeatedly accuses Israel of misstatisggood intentions,

409-412and accompanying text. This means they may be rtedebject of attack based solely on a
determination that they fall within this status.t #hat point, operational considerations dictate th
methods and means employed to kill or disable tieengy. Targets are simply those persons, places, or
things made the object of attack by a military éordhe target selection and engagement process
begins with the military mission. Operational plars then determine how to best leverage the
capabilities of the military unit to achieve thdeets deemed necessary to accomplish the mission.
These effects generally include destruction, néséion, denial, harassment, and disruptiGeeU.S.
JOINT CHIEFS OFSTAFF, JOINT PUBL'N NO. 3-60,JOINT TARGETING, at I-1 to -11 (2007). The targeting
cycle involves the selection of targets, the saactof means to engage those targets, target
engagement, assessment of effects, and recongidenatargets.See id atll-1 to -19.

275 Goldstone Reporsupranote 5, 1 421.

Z01d. 1 425.
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while exonerating armed groups in Gaza that exiyiacknowledge bathtentions
The Mission takes every piece of evidence thatccaulply Israeli wrongdoing and
highlights it, while taking every piece of evidenteat indicts Palestinians and
dismisses it. This is certainly not to imply thatael is perfect or that wrongdoing
could not possibly have occurred in any instandesloes, however, confirm that the
Mission’s methodology consistently indicts one skised on incomplete evidence
while excusing the other, thereby casting doubthenentire Report.

The IICT study found other areas that indicate liag unreliability in PCHR
casualty data. For example, its data exhibitgaifstant “five-year rounding bias” in
reporting the ages of victims (peaks of 10, 15, 2Z%,years old), an indication of
anecdotal and unreliable age reportiig Casualty demographics also reveal that a
significant majority of the Palestinian casualtiegere combat age young males,
indicating that Israel did not indiscriminately attk broad swaths of civilians, as
alleged, but instead targeted combatafits While this factor alone is not dispositive
of whether these casualties were lawful objectattack, it does indicate that, absent
additional information, there is simply insufficieavidence to support a conclusion
that they were killed in violation of the law ofnaed conflict. Too many variables are
raised by the combination of the age and gendéheottasualties and the consistent
pattern of Hamas conduct.

It is well known that few Hamas operatives woretidi&ive uniforms or
markings, making it virtually impossible to detenaiwhether a fighting age male

casualty was at the time of being targeted engageHostilities against Israeli

277 AvI MOR ET AL, supranote 248, at 17.
278 Id
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force$™. Nor is it possible to determirie the abstracthether these casualties were
killed as the result of deliberate attack, or amkateral consequence to an otherwise
lawful attack. In short, the identification of fighting aged maletio were killed
during operations and were at the time of recovémyssed as civilians has, in the
context of this operation, virtually no probativalwe in assessing potential war
crimes”®.  Moreover, had the attacks been truly indiscrateén as the Report
repeatedly claims, one would expect to see caspalterns more reflective of the
overall population demographics (i.e., the pattenould include significantly more
female casualties than it actually does).

While the Report seeks to convey that its conchsiare based upon its own
independent investigations, in fact, it is heaulgpendent on the investigations,
reporting, and data of organisations that are gpanti-Israel. As such, it clearly
affords less weight to evidence that does not cotmpath the Mission’s
predetermined conclusions. Notwithstanding thes®gs deficiencies, the Report’s
legal conclusions rest heavily upon the assumptiwat the inflated, unreliable
numbers of civilians killed were not Hamas membersrael clearly concluded
differently and believed that its information jd&td the conclusion that many of the
“police” were aiding Hamas and, therefore, commigart of the militant force
directly participating in combat. Certainly theadable evidence renders Israel’s
conclusions highly plausible, at the very least.

2. The Report Accuses Israel of Giving Inadequate ¥fnings
to Palestinian Civilians Prior to Attacking.

Prior to striking targets, the IDF took various idetate steps that were

designed to warn civilians of an impending attaufken to Israel’'s own detriment by

2 seee.g, infra note 491 and accompanying tesée also infréSection 11(B)(3) (describing various
instances where Hamas violated its obligations igtindjuish itself from the civilian population);
Erlanger,supranote 263.

280 AvI MOR ET AL, supranote 248, at2—14.
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giving away the benefit of surprise. This alscatee a significant operational risk for
Israel forces because it contributed to the abditfiamas to cloak its forces among
the civilian population in an effort to gain aretjal tactical advantage from what it
knew would be the efforts of Israeli forces to iigtiish between enemy military
objectives and the civilian population.

For instance, the Israelis used “knock-on-the-raofssiles—teaser missiles
with little or no explosives—that are fired ontetiroof of a building to warn civilians
to evacuate’. Israel implemented this procedure because Haimale past, would
send civilians to the top of buildings about toaté&acked, forcing Israel to either abort
the attack or kill civilian&? Israel’s efforts were designed to counter Hamikggal
tactics that put Palestinian civilians at risk. eTReport even acknowledges that
Palestinians have used this tactic in the pastweder, it limits documented incidents
to 2007, discounting Israel’s knock-on-the-roof qiige in Operation Cast Ledtf
Clearly, however, if incidents occurred as receagy2007, Israel would be justified
in implementing such a policy less than two yeaterl But the Report simply
dismisses such efforts as inadequate #&aits to recognise that they represent
powerful evidence that Israel sought to mitigate tisk to the civilian population
consistent with its obligations under the law afad conflict®*

These criticisms are all the more ironic considgtiime law of armed conflict
does not impose a warning obligation on belligeseninstead, it requires them to

consideruse of warnings to mitigate risk to civilians wh&uch use is determined to

1 Erlanger supranote 263.

282 Goldstone Reporsupranote 5, 1 474.
283
Id.

24 seeAdditional Protocol Isupranote 69, art. 57(2)(c).
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be feasible, a consideration that includes assedsofi¢he additional risk created to
friendly forces as the result of warniits

Israel dropped more than 2.5 million leaflet wagsrand made over 165,000
phone calls to warn civiliarf§® Many of these warnings were highly specific. For
example, the IDF issued a warning “To the Residérthe Sajaiya Neighbourhood,”
which stated, among other things, that “All resideof the Sajaiya Neighbourhood
must leave their homes and move towards the Old @itthe other side of Salah
A’Din Road, with effect as of the distribution dii$ leaflet and by no later than 6
hours after the distribution of this leaflét”. Clearly, the warnings were specific
when the circumstances permitted.

On other occasions, Israel even warned Hamas mentbat their houses
would be struck, giving legitimate military targeime to evacuate their families.
Abu Askar, who the Mission concedes was a HamashbeéM received a call from
the Israeli armed forces warning him to evacuageHimé®. Israel also warned
senior Hamas military leader Nizar Rayyan on 1 dan@009 that it would bomb his
homé®®. Rayyan refused to allow his family to evacuated the strike killed him, as
well as many of his family and neighbotirs

The Report, parroting others similar to it, crisies Israel for issuing too many

warnings to Gaza’s civilians, saying that the thtape calls “caused fear and

285 d. (“[E]ffective advance warning shall be given ofaafts which may affect the civilian population,
unless circumstances do not perinjfemphasis added)). Similarly, the U.S. Navahtiaook specifies
that advance warnings should be given “[wlhen citstances permit” and not if the “mission
accomplishment requires the element of surprigeesecurity of the attacking forces would otheewis
be compromised.” BPF T OF THENAVY ET AL., NWP 1-14M/MCWP5-2.1/COMDTPUBP5800.7 THE
COMMANDER’S HANDBOOK ON THE LAW OF NAVAL OPERATIONS § 11.2 (1995),
http://www.prio.no/upload/1117/doc/US%20Navy%20 Goamder's%20Handbook%201995.pdf.

286 MFA, OPERATION INGAZA, supranote 11, 8.

*871d. at 1 264n.225.

288 Goldstone Reporsupranote 5, § 652 n.381.

214, 1 656.

0 Diaa HadidHamas marks 1 year after war, but many stay hokssoCIATEDPRESS 27 Dec. 2009,

http://www.etaiwannews.com/etn/news_content.phpPld2458=eng_news.
291
Id.
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confusion®®?

, that the leaflet warnings were not specific erioagd that the “knock
on the roof” strategy actually constituted an &tagainst civiliang>

Again, the Mission injects its own interpretatiohinternational law into a
Report that is supposed to be strictly limited amtffinding. It states that “[t]he
qguestion is whether the injury or damage done vdians or civilian objects by not
giving a warning is excessive in relation to theadage to be gained by the element
of surprise for the particular operatiGfi* It also states that to be effective, a warning

must reach those who are likely to be in dangenftiee planned attack,

it must give them sufficient time to react to tharming, it must clearly

explain what they should do to avoid harm and istrhe a credible

warning. The warning also has to be clear sottativilians are not

in doubt that it is indeed addressed to thiém

The Mission’s criticism of Israel's efforts to wawivilians is evidence of
vindictive nitpicking, and Additional Protocol | tihe Geneva Convention does not
state that the criteria the Misson lists are neargs® constitute “effective warnings.”
It merely appears to be the Mission’s interpretated what Additional Protocol |
should mean. In fact, Article 57 requires effeetwarnings “unless circumstances do

not permit®®,

In other words, when circumstances do not pemnvarnings are not
necessary. The ICRC Commentary on Additional Patd also states that
“[w]arnings may also have a general character. igeeent could, for example, give
notice by radio that he will attack certain typésrstallations or factorie$®’. The

fact that Israel issued warnings even when it appdaat it was not legally required

to do so indicates intent to avoid civilian casiedt

2219, §502.

23d. 9 37.

2%4d. 9 527.

2%|d. 9 528.

2% additional Protocol Isupranote 69, art. 57(2)(c).

297 |CRC Commentary on Additional Protocol Isupra note 74, art. 57(2)(c), Y 2225,
http://www.icrc.org/ihl.nsf/1a13044f3bbb5b8ec12383366f226/d80d14d84bf36b92¢c12563cd00434f
bd!OpenDocument.
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The warning obligation is only one aspect of theader obligation imposed
on all belligerents to mitigate the risk to civilians ohgy armed conflict. Aprima
facieaspect of this broader set of obligations is thHegabon imposed on belligerents
to refrain from placing military objectives in thacinity of civilian population
centreé®® |t is clear that Hamas made no effort to convaith this obligation and, in
fact, deliberately engaged in commingling tactit®ider to gain a tactical advantage
against Israeli forces.

In truth, many civilians heeded IDF warnings andemated their homes and
neighbourhoods when instructed to do so. Thisshekplain why the number of
civilian casualties was so low, especially givee tlery high population density in
Gaz&”. While many civilians decided to evacuate, tha$® did not assumed the
risk of remaining in the combat zone. Hamas alade a practice of firing from near
UN buildings where civilians were taking refugeushexacerbating the likelihood of
civilian casualtie¥”.

The Report’'s discussion of Israel’s deficienciesigsuing warnings is also
somewhat contradictory. For instance, it critisiderael for issuing two sets of
warnings to owners and employees of a flour miit twere not followed by strikes,

thus putting them “into a state of fear as a resfilthe false alarm$®. Then it

2% |d. art. 58, 12240, http://www.icrc.org/ihl.nsf/1a3@3bbb5b8ec12563fb0066f226/
d37f727128e875d4¢c12563cd0043518b!OpenDocument.
29 The Report at times pays Israel’s military backlehdompliments by praising its sophistication.
For instance, it says,

The Israeli armed forces are, in technological tsgeramong the most advanced in the

world. Not only do they possess the most advaheedware in many respects, they

are also a market leader in the production of sofmne most advanced pieces of

technology available, including UAVs. They haverexy significant capacity for

precision strikes by a variety of methods, inclgdaerial and ground launches.
Goldstone Reporsupranote 5, § 1182. The Mission’s apparent implicai®that because the Israeli
military is so technologically advanced, any calideaths must have been deliberate or indiscrimina
at the very least. However, if that were reallg teraeli military’s goal—killing civilians—then it
seems to have been quite inept at doing so (gieroverall number of civilian deaths) for such a
sophisticated military. Clearly, however, thah@t what the Israeli military sought to do.
30 MFA, OPERATION INGAZA, supranote 11, 1 331.
301 Goldstone Reporsupranote 5, 1 919.
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further criticises Israel for eventually strikindpet mill, allegedly without prior
warning, which it says raises “questions about effecacy or seriousness of the
warnings systent®. It neglects to discuss how Israel’s prior wagsirare evidence
that the military strove to protect innocent livel.anything, the fact that warnings
were issued out of extra caution even when striliels not immediately follow
demonstrates just how serious the warning systesa wa

Finally, the Report's observation that Israel bothb@rgets in densely
populated areas, though certainly true, resulteth fthe fact that Hamas situated its
forces and supplies in, and operated out of, dgnpebulated areas, thereby
endangering the civilian population and using tleenshields.

The Report, of course, omits discussion of the fiaat warnings are only one
aspect of the entire spectrum of legal provisiogiated to determining what is a
lawful object of attack and what measures shoulceimployed to mitigate risk to
civilians. Because of the reality that belligeréotces may either deliberately or
unavoidably commingle military objectives with dians, determining whether
places or things are or are not lawful objectstt#ck requires a case-by-case analysis
based on the mission, enemy, troops availableaitertime, and presence of
civilians®®. A central component of this analysis is the clementary rule
established in Article 51 of Additional Protocolvhich provides that[f]he presence
or movements of the civilian population or indiadicivilians shall not be used to
render certain points or areas immune from militavgerations in particular in
attempts to shield military objectives from attasksto shield, favour or impede

military operations®”.

302 Id

393 additional Protocol Isupranote 69, art. 57See generallfFenrick,supranote 231.
304 additional Protocol Isupranote 69, art. 51(7) (emphasis added).
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Pursuant to this rule, the presence of civilianserimround what qualifies as a
military objective does not “immunise” the thing area from attack. Instead, the
operational decision-maker is obligated to anaty®elegality of the attack pursuant
to the complementary prohibition against engagmgndiscriminate attacks and to
assess whether the anticipated harm to civiliangwilran property will be excessive
in relation to the concrete and direct military adtage anticipatéf. If an attack is
deemed lawful, then the commander should considecost/benefit equation related
to issuing warning®®. When he determines warnings can be issued fgasib
should do so to the best of his abilfyy Even from the Report, it appears this is what
Israeli commanders did, despite being confrontedhwwillful and deliberate

violations of the prohibition against comminglinggaged in by their enemy

3. The Report Accuses Israel of Aggressive Behavior dn
Indiscriminate—and Even Deliberate—Attacks Against
Civilians.

The Mission’s accusations that Israeli forces iadisinately and deliberately
targeted Palestinian civilians runs throughoutehére Report. The Report focuses
on certain incidents, in particular, which warrapecific attention.

One is the strike against the al-Samouni familjxe Report alleges that on 4
January 2009, Israeli soldiers entered the al-Sammuse by force and shot 45-year
old Ateya al-Samouni who had his arms raised arsltwaéding his driver's licend&.
The Report claims that Israeli soldiers opened ifiesde a room where 20 family

members had gather8d Only later does the Report acknowledge thatrtifie some

35 3see idart. 51(5)(b).
3%%1d. art. 57(2)(c).
07 seeid

398 Goldstone Reporsupranote 5,  707.
309
Id.
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indication there might have been a presence ofskal@n combatants in the al-
Samouni neighourhood during the first hours oflgmaeli ground attack*’.

Certainly, the events as the Report describes gmmd horrible indeed. And,
if sufficient evidence exists to prosecute the Iagd soldiers for criminal behavior,
Israeli authorities should proceed with such prasens—and past incidents indicate
that they would. However, the Report’s allegatishsuld be met with skepticism.
First, even if the incidents as alleged are largele, there is far from sufficient
information to assess intent and hence criminglatulity. It is entirely possible that
confusion existed inside the house. Soldiers cdudde thought some of the
inhabitants had weapons. Some of the inhabitarag mdeed have possessed
weapons. There is no way to know based on thenmr#bon available at this moment.
Furthermore, the Report recounts events withouhgithe sources relied upon,
making the claims even more dubidids

There is also ample reason to question the Missiaotount of events in that
al-Samouni neighbourhood generally. In describthg “shelling of Wa'el al-
Samouni’s housé*? the Report conveniently omits to note that sdverembers
within the home were affiliated with the terroriggibup, Palestinian Islamic Jih&d
A Palestinian Islamic Jihad flier acknowledged tmatributions of Muhammad al-
Samouni and Walid Rashad al-Samouni, stating tfide (Muhammad al-Samouni),

along with themujaheedValid Rashad al-Samouni, blew up the tank, causimg

S99, § 722.

3 1d. 99 707-709.

2|4, 9 714.

313 Jonathan Dahoah-Hale®|ocking the Truth of the Gaza War: How the Goldst®eport
Understated the Hamas Threat to Palestinian CinigERUSALEM CTR. FORPUBLIC AFFAIRS, 18 Sep.
2009,
http://jcpa.org/JCPA/Templates/ShowPage.asp?DBID=N&ID=1&TMID=111&FID=442&PID=0
&11D=3086.
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deaths of a number of Zionists, as admitted byethemy, on the first night of the
ground invasion during the war south of the Zeiteighborhood®*.

Palestinian Islamic Jihad also stated that itstéighlaunched an RPG at an
Israeli tank and attacked Israeli soldiers on theneng of 4 January 2009. At 1:20
a.m. on 5 January 2009, a Palestinian Islamic Jumaidallegedly detonated a 50-kg
bomb near Wa'el al-Samouni’'s house, and at 6:30, aletonated another bomb near
an IDF unit in Zeitun, according to the grétib These accounts directly contradict
the Report, which states that, “as far as the at¢ei neighbourhood is concerned,
this report would appear to support the statemehtke witnesses that there was no

316 Based on the admissions of Palestinians themseiv appears that

combat
combatants taking an active part in hostilitiesev@perating from these areas and that
the Israeli military was not simply engaging in isaiminate attacks without
justification—as the Report implies.

The Report also mentions that Israeli soldiers $yed al-Samouni in the leg
while he was walking with others towards Gaza €fty However, it is only in a
footnote that the Report acknowledges the followirigrmation:

According to the researchers of a Palestinian NG©® wvestigated

this case, the mobile phone in the pocket of thesicowalking in front

of lyad al-Samouni rang and lyad al-Samouni triedake the phone

out of his pocket (the cousin’s hands were tied/@l so he could not

reach into his pocket himself), whereupon the Iss@dier opened

fire. This detail was not mentioned to the Missioiits interview™®

A more careful analysis of the information reveséveral things. First, the

Mission is relying upon information gathered by ath Second, the fact that the

“detail” was omitted raises questions about thetiorthiness and reliability of the

314 Id
315 Id

318 Goldstone Reporkupranote 5,  724.
*71d. 1 736.
$181d. 1 736 n.417.
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witnesses that the Mission interviewed and appbreaties upon so heavily. 1t is
also interesting that the Mission downplayed thetdd” by putting it in a footnote.
Clearly, the soldiers could have perceived lyad@vements as a threat and could
have perceived him as reaching for a weapon.

The Report discusses the alleged killing of Majdal &ayya Hajaj. The
Mission reports that the two, who were carrying tetflags, along with a group of
others, evacuated homes and started walking toveagieup of Israeli tanks roughly
320 metres away’. When they were about 120 metres away, the Istaeks
allegedly fired upon them, which the Report caiedeliberate killing?>. The Report
states that, “considering that the civilians wera distance of more than 100 metres
from them, the Israeli soldiers could not have pmed an imminent threat from the
movement of people in that area .*2” What the Report neglects to mention, though,
is that if the civilians were far enough away tkatdiers could not have perceived
them as an imminent threat, then they also coule leeen far enough away to be
mistaken for combatants. That is, of course, & Report’'s depiction of the events
even remotely resembles what actually took place.

As a result of the above and other similar allegecldents, the Report
concludes that “Israeli forces repeatedly openexdn civilians who were not taking
part in the hostilities and who posed no threathtem. These indicate that the
instructions given to the Israeli armed forces mgvinto Gaza provided for a low
threshold for the use of lethal fire against theiliein population®?? The Report
guotes a soldier who said, “[n]Jo one actually saboot regardless’ or ‘shoot

anything that moves.’” But we were not ordered terofire only if there was eeal

3191d. 1 764.

320194, 9 767.
321|d.

3221d. § 800.
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threat®®®. The statement that there was a low threshotdeisrly intended to imply
that the reckless targeting of civilians was pdrbm@ader military-sanctioned modus
operandi. The facts, however, do not seem to stippat implication, and, in fact,
the soldier’s quote above explicitly acknowleddest tdeliberately targeting citizens
was not part of some predetermined military policy.

The Report also details another incident, which basn reported in other
NGO reports, and which the government of Israel digdained is simply not true.
The Report says that Israeli soldiers shot a woarah her two children after they
evacuated their house and allegedly took a lefidaatally, instead of a rigff. In
fact, it was two suspicious men who were shot agrwihey ignored warnings to stop
walking towards Israeli soldiers who feared theyldde suicide bombefs.

The Report also repeats one of the most widelyaspedlegations made by
various NGOs, namely the Abed Rabbo family incideAiccording to the Report,
Israeli soldiers in tanks approached the Rabboljahtuse on 7 January 2038
Allegedly, members of the Rabbo family, includifgete children, exited their front
door with white flag&’. The Report then claims that two Israeli soldigese sitting
atop a tank less than 10 metres away eating chiggclaocolate when a third soldier
emerged from the tank and starting shooting theethyoung daughters and their
grandmothef®

Independent studies have revealed that membetseofAlbed Rabbo family,

which the Mission describes as “credible and réa°, have actually provided

331d. 1 801 (emphasis added).

%41d. 9 803.

325 MFA, OPERATION INGAZA, supranote 11, 1 328.
3% Goldstone Reporsupranote 5,  770.

7|d. § 771.

84, 9 771.

91d. 1 775.
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more than 14 different recorded versions of they3d Moreover, the Palestinian
news agency Ma’an first announced that it was amelsair-strike that caused the
casualtie¥’. The Palestinian Authority Daily quoted the safmmily as explaining
how their home, which overlooked Sderot—the citgttbuffered the brunt of Hamas
rocket attacks—was used by Hamas for military pses® Finally, the Report
neglects to mention that there was an exchangeiref detween the IDF and
Palestinian combatants in the area around this-tiagereported by the I1zz al-Din al-
Qassam Brigades—raising the possibility of accidlecasualties. The Report
neglects to mention any of these facts that coakt doubt on the credibility of the
account.

The Report also completely de-legitimises the \g@guine threat of suicide
bombers and other threats to Israelis. It condutiat, “[ijn reviewing the above
incidents the Mission found in every case thatlsinaeli armed forces had carried out
direct intentional strikes against civiliai&"and “in none of the cases reviewed were
there any grounds which could have reasonably iedlube Israeli armed forces to
assume that the civilians attacked were in fadhtpk direct part in the hostilities and
had thus lost their immunity against the attatks”And this without any Israeli input.

These allegations constitute pure speculation andsghyperbole. How can

the Mission honestly contest, based on its limitetbrmation, that there were

330 NGO Monitor,House of Cards: NGOs and the Goldstone Repogranote 121.

31 Understanding the Goldstone Report, Airstrike Killhree Sisters During Supposed Lull, Ma’an
News, 7/1/09, http://www.goldstonereport.org/casehg/abd-rabbo/174-airstrike-kills-three-sisters-
during-supposed-lull-maan-news-7109 (last visited2c. 2009).

$32Understanding the Goldstone Report, PMW, Gaza iitDescribe Being Used as Human Shields
by Hamas, Al-Hayat Al-Jadida, 27/109, http://wwwgionereport.org/case-study/abd-rabbo/233-
pmw-gaza-victims-describe-being-used-as-human-dsiiey-hamas-al-hayat-al-jadida-27109 (last
visited 20 Dec. 2009).

%33 Jonathan Dahoah-Hale®|ocking the Truth of the Gaza War: How the Goldst®eport

Understated the Hamas Threat to Palestinian CimigERUSALEM CTR. FORPUBLIC AFFAIRS, 18 Sep.
2009,
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&11D=3086.
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absolutely no grounds for thinking individuals mave been involved in hostilities?
Hamas has been known to employ worti®and childrer®’ as suicide bombers, and,
invariably, suicide bombers look like innocent Bams. This necessitates that the
IDF view civilians generally with suspicion, butpesially those who have been
warned to keep their distance and do not heed sachings. While this certainly
does not give troops a license to kill anybody irestricted area, it does account for
the possibility of reasonable mistakes and showugtehprecluded stating with
certainty that no grounds for suspicion existeductSa comment is remarkably
ignorant and fails to account for battlefield real, where persons are not clearly
marked as a civilian or a combatant.

This reality also underscores a larger problem alffighting an enemy that
embeds itself and its military infrastructure amarglians and how to respond to
allegations of impropriety. Since everything loalstensibly civilian when fighting
such an enemy, most of the targeting decisionsnacessarily based on classified
intelligence. By its nature, classified intelligencannot be revealed as it would
endanger the sources providing such informatiorherdfore, Israel is unable to
provide full evidence justifying each attack simaach of it is classified. The Report
is critical of Israel for its “refus[al] to meete&hMission and to provide access to
Government officials, including military, and docantation®*® However, there is
certain information that is simply too sensitive reveal to third parties and any

criticism for refusal to do so is misplaced.

33¢ Arnon RegularMother of two becomes first female suicide bomtreHamas 15 Jan. 2004,
HAARETZ,
http://www.haaretz.com/hasen/pages/ShArt.jhtm|?Mer883183&contrassID=1&subContrassID=5
&sbSubContrassID=0&listSrc=Y.

337 BBC News,Child suicide attacks ‘must stop’: An internatiormiman rights group has called on
Palestinian militants to stop using children indde bombings and military attagk3 Nov. 2004,
http://news.bbc.co.uk/2/hi/middle_east/3979887.stm.

*%1d. 1 162.

84



4. The Report Accuses Israel of Misusing Controveral
Munitions.

Israel’s use of white phosphorous has provokedifszgnt criticism. A small
number of exploding munitions containing white pblogrous were used during
Operation Cast Lead but only in open unpopulatedsand only for marking and
signaling®. According to the IDF, they ceased using explgditunitions with white
phosphorous on 7 January 2009 as a precautionfarg & avoid civilian harrif°
The IDF also used smoke screening projectiles white phosphorous, which were
used to create protective screens for IDF soldiatstanks in battfé"

The international community accepts that white phosous munitions may
be used in hostilities and recognises Israel’dilegie use of them in Operation Cast
Lead. Of special note, Peter Herby, the head ef MBRC mine-arms unit,
acknowledged that, “[iiln some of the strikes in &é&s pretty clear that phosphorus
was used . . .. [l]t's not very unusual to usegghorus to create smoke or illuminate
a target.We have no evidence to suggest it's being usedyimther way>**

The Chemical Weapons Convention does not list wphhesphorous as a

4 if used for a

prohibited chemical weapon. It is certainly mmr seunlawfu
legitimate military purpose and not in a mannercgldted to cause unnecessary
suffering of combatants or excessive incidentalrinjo civilians.

Of course, the Report omits the type of carefullymi® necessary to render

this judgement, and, instead,

concludes that, given the evident threat of sulisiamlamage to
several hundred civilian lives and to civilian peofy in using white

339 MFA, OPERATION INGAZA, supranote 11,  407.

¥91d. 1408.

*11d. 7 409.

342 Bradley S. KlappenCRC: Israel's Use of White Phosphorous Not llleggDXNews.com, 13Jan.
2009, http://mww.foxnews.com/wires/2009Jan13/0,46URedCrossWhitePhosphorus,00.html
(emphasis added).

%3MFA, OPERATION INGAZA, supranote 11, 147-48, 151.
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phosphorous in that particular line of fire, thevatage gained from

using white phosphorous to screen Israeli armedefrtanks from

anti-tank fire from armed opposition groups couldt e deemed

proportionatd**,

This downplays the significance of protecting oneiwn soldiers, as the
implication is that the Israeli military should iemits soldiers unprotected if there is
risk of civilian harm by employing smoke screerihat is simply preposterous, and
no military could be reasonably expected to do $¢ot only does the Mission’s
proportionality analysis reek of speculative nonsse but it also seems to ignore the
fact that white phosphorous is usually non-lethral & is designed to protect soldiers
from potentially lethal attacks. In that sense,itestphosphorous is designed to
comply with proportionality rules. Regardless, evanders what makes the Mission
gualified to decide—months after the fact—whatnsportionate in circumstances of
actual combat.

One expert, Lt. Col. Raymond Lane, who is a chieftructor at the Irish
Defence Forces School, noted that the “quality ofolee produced by white
phosphorous is superb. If you want real smoke déat coverage, white phosphorus
will give it to you™*. White phosphorous smokescreens are especidlatduring
urban warfare due to the vulnerability of armor d@ar@bps advancing along streets
that are lined with buildings housing concealed nenefiring positions. The
alternatives—which are sometimes necessary as vimdlading razing of buildings
and increased firepower, are much more destructive.

Further, any allegation that Israel should be bkhifoe not disclosing its use

of white phosphorous, as some organisations coniemadso misguided. A military is

not obligated to disclose to its enemies what ¢aadr weapons it is using. Doing so

344 Goldstone Reporsupranote 5,  591.
35 UN Watch, Military Expert Testifies on Weapons Use by Hamasel at Goldstone’s Gaza
Hearings 7 July 2009, http://blog.unwatch.org/?p=413.
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could severely compromise the military effectivenesid place the lives of Israeli
soldiers at greater risk, which is a legitimatea@mn of any commander.
5. The Report Accuses Israel of Breaching its Internabnal
Legal Obligations to Deliver Humanitarian Aid During
Operation Cast Lead.

The Report accuses lIsrael of imposing an illegathkdde against Gaza and
failing to allow sufficient humanitarian assistanice enter Gaza during Operation
Cast Lead. The allegations are legal conclusioasedb on a lack of accurate
information and a misreading of international lawhe Report alleges that Israel’s
blockade against Gaza is illegal because it caneit a form of “collective
punishment**®. Under that logic, any blockade or sanctions isgabagainst anyone
anywhere could constitute an illegal form of cdiiee punishment. Clearly, that is
not the case.

The Report states that “the closure of or the is&ins imposed on border
crossings by Israel in the immediate period befbee military operations subjected
the local population to extreme hardship and degions that are inconsistent with
their protected status . . . . Israel has andioes$ to violate its obligations as an
occupying Power under the Fourth Geneva Conventén”

This is but one of many references to Israel aSoanupying power” in the
Report, a highly inflammatory phrase used by thodee international community to

defame Israéf®. Despite such rhetoric, the facts tell a differstory. It was widely

346 Goldstone Reporsupranote 5, § 78.

*71d. 1 1301.

38 The Organisation of the Islamic Conference (“O1)Gs one such member of the international
community. Seeletter from Bashar Ja’afari, Ambassador, SyridJfd. Gen. Assembly, at 2-3, U.N.
Doc. A/ES-10/465 (22 Oct. 2009), http://daccessddsrg/doc/UNDOC/GEN/N09/
571/85/PDF/N0957185.pdf?OpenElement; Org. of tHamik ConferenceResolution on Islamic
Office for the Boycott of IsraeRes. No. 1/36-1BO, O.1.C. Doc. OIC/CFM-36/20090MRes/Final (25
May 2009), http://www.oic-oci.org/36cfm/w/en/res{@FM-IBO-RES-FINAL.pdf. In addition to the
O.1.C., the parties to the Fourth Geneva Convenf@mtaining to protection of civilians during tise
of war) have referred to Israel as an “occupyingigd. Conference of High Contracting Parties te th
Fourth Geneva Convention, Geneva, Switz., 5 De@l12Declaration 1 3, 12-15. The only parties
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reported that Israel unilaterally withdrew its fescfrom Gaza in 2005, and thus, the
term “occupying power” is not appropridf®. Although such a claim provides
convenient support for the Mission’s agenda, thigracterisation of Israel’s
relationship with Gaza is inconsistent with the @apt of belligerent occupation
under the law of armed conflict. Occupation isngessentially a question of fact:
occupation requires the state to assert effectvdral over a given enemy territory.
As is noted in the United States Army Field Manorathe Law of Land Warfare,
[m]ilitary occupation is a question of fact. It ptgpposes a hostile
invasion, resisted or unresisted, as a result atlwthe invader has
rendered the invaded government incapable of pybdicercising its

authority, and that the invader has successfullystwted its own
authority for that of the legitimate governmenthie territory invaded.

It follows from the definition that belligerent ageation must be both
actual and effective, that is, the organized rasist must have been
overcome and the force in possession must haven taleasures to
establish its authorify°.

The Fourth Hague Convention of 1907 states tHfgrtitory is considered
occupied when it is actually placed under the aiithef the hostile army. The
occupation extends only to the territory where saathority has been established and
can be exercised®™. It further specifies that occupation is wherjH§ authority of

the legitimate power [has] in fact passed intottaeds of the occupant . 32

that did not participate in that conference were thited States, Israel, and Australia; the United
States and Israel boycotted the conference, whilstralia failed to show up when the conference
reconvened. Rachel PomeranGeneva Meeting Targets IsragkwISH TELEGRAPHICAGENCY, 5 Dec.
2001, http://jta.org/news/article/2001/12/05/824&h&vaConvention. The United Nations General
Assembly has also referred to Israel as an “oceugpyiower.”E.g, G.A. Res. 60/105, U.N. Doc.
A/RES/60/105 (18 Jan. 2006).

349 Greg Myre,Israeli Withdrawal from Gaza Proceeds Faster thaedicted N.Y. TIMES, 19 Aug.
2005, http://www.nytimes.com/2005/08/19/internatiBmiddleeast/20gazacnd.html.

30 U.S. ARMY, FIELD MANUAL 27-10, THE LAW OF LAND WARFARE, ch. 6, §1, 11 355-56,
http://www.marines.mil/ news/publications/DocuméRtd%2027-10%20W%20CH%201.pdf.

%1 Convention Respecting the Law & Customs of Watand (Hague, V), Oct. 18, 1907, art. 42,
1907, http://www.icrc.org/ihl.nsf/FULL/195.

%21d. art. 43.
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Given the above authority, it is disingenuous t@rebterise Israel as an
occupying power over Gaza because Israeli forcethdvew from Gaza and
voluntarily gave up the ability to assert effectieentrol over that territory. Israel
does not exercise authority or governmental fumstim Gaza. The Mission should,
therefore, have avoided that characterisatiorsiputrportedly “objective” Report.

Notwithstanding its use of inaccurate and pejoealanguage, the Mission
also blatantly misconstrues international law wilaegusing Israel of breaching its
duties to the Gaza populace. Even assurarggendathat Israel is still bound by the
principles of the occupation regime of the law ohad conflict (which we contend is
not the case), Article 23 of the Fourth Geneva @otien governs obligations
regarding delivery of humanitarian supplies. Basadthe text of Article 23, it is
clear that Israel went above and beyond its lebibations. Article 23 provides as
follows:

Each High Contracting Party shall allow the freesgzaye of all

consignments of medical and hospital stores andctdbnecessary for

religious worship intended only for civilian®f another High

Contracting Party even if the latter is its adversary. It shallelikise

permit the free passage of all consignments of néisgefoodstuffs,

clothing and tonics intended for children undettefin, expectant

mothers and maternityased™.

Note, first, that “Palestine” (including the Hamamtrolled Gaza Strip) is

not—and, in fact, cannot be—a High Contracting Rdoecause only “States” can

accede to the Conventiois Nonetheless, despite having no legal obligatiodo

¥3Geneva Convention Relative to the Protection ofili@h Persons in Time of War of August 12,
1949, art. 23, 6 U.S.T. 3517, 75 U.N.T.S. 287 [maxter “Fourth Geneva Convention”] (emphasis
added), http://www.icrc.org/ihl.nsf/7c4d08d9b287842256739003e636h/6756482d8614 6898c125
641e004aa3c5.

%4 3eelnt’l Comm. of the Red CrosStates Party to the Geneva Conventions and Thaiitiadal
Protocols at 2-8, 20 May 2003, http://www.aiipowmia.comitggrotocoles.pdf. Indeed, in 1989 the
Palestinian National Council sent a letter to thdsS Federal Council, attempting to accede to the
Geneva Conventions. In response, the Swiss Fe@enahcil sent a letter to the State parties to the
Geneva Conventions, explaining that “it was noaiposition to decide whether the letter constituted
an instrument of accession, due to the uncertawithin the international community as to the
existence or non-existence of a State of Palestiree. (internal quotation marks omitted). Even more,

89



so, Israel has voluntarily committed itself to cdynwith the spirit and principles of
the law of belligerent occupatitii. Further, Article 23 qualifies the obligation and
provides that,

the obligation of a High Contracting Party to alltive free passage of

the consignments . . . is subject to the conditivet this Party is

satisfied that there are no serious reasons fainfga(a) that the

consignments may be diverted from their destinati@r) that the

control may not be effective, or (c) that a de@nadvantage may

accrue to the military efforts or economy of theemy through the

substitution of the above-mentioned consignmentsgimods which

would otherwise be provided or produced by the gnenthrough the

release of such material, services or facilitiesvasild otherwise be

required for the production of such gottis
Thus, even assuming it were bound by Article 2@dshad no obligation to provide
food or humanitarian supplies if it reasonably &edd that the goods would be
diverted or aid Hamas in its war effStt Indeed, readily available evidence existed
that it was Hamas that was violating internatioteal by diverting humanitarian aid
for its own military purposég®, thus triggering this pragmatic qualification tbet
humanitarian intervention obligation

For instance, Nawaf Feisal Attar, from Al-Atatra rfaighbourhood in Gaza
about 10 kilometres north of Gaza Gy, stated that Hamas members received all of
the humanitarian aid sent from Israel to the Garp.SGazans who were supposed to

receive the aid for free had to pay for it, and ldarmembers identified the aid that

came from Israel because of the Hebrew letterhemackaging®. Medicine bottles,

a “country” is equated with a “state” in Paragrapbf this document, suggesting that Palestine danno
be a “state.”See idat 2.

3°MFA, OPERATION INGAZA, supranote 11, 11, 72.

3% Eourth Geneva Conventiosipranote 353, art. 23.

%7 Abraham Bell,Is Israel Bound by International Law to Supply liigls, Goods, and Services to
Gaza? INT'L L. (Jerusalem Ctr. for Pub. Affairs, Jerusalem, 1s28,Feb. 2008, http://www.jcpa.org/
JCPA/Templates/ShowPage.asp?DBID=1&LNGID=1&TMID=&FID=378&PID=0&1ID=2037.

8 MFA, OPERATION INGAZA, supranote 11, 74-76.

%9 Goldstone Reporsupranote 5, § 1108.

30 ||CC, EVIDENCE OF THE USE OF THE CIVILIAN POPULATION AS HUMAN SHIELDS: HAMAS
OPERATIVESDETAINED DURING OPERATION CAST LEAD RELATED THAT WEAPONSWERE SITUATED IN
SCHOOLS MOSQUES AND RESIDENTIAL DWELLINGS, THAT OPERATIVES SHOT FROM WITHIN
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transferred to the Gaza Strip as humanitarian gitsitael, were also used by Hamas
as grenades against IDF troops during Operationt Ceasd. The medicine bottles
were filled with explosives, holes were drilledtive caps, and fuses were instaiféd
The Jerusalem Post also reported that on 12 Jar@f9, “Hamas raided
some 100 aid trucks that Israel had allowed intagGatole their contents and sold
them to the highest bidder§?. UNRWA reported that Hamas members stole
blankets and food from the Shati refugee camp, ptomg the UNRWA to eventually
suspend imports of altf. Unfortunately, as part of its pattern of misstaents, the
Report claims that “UNRWA had to suspend its delvaf food assistance due to the
total depletion of its food stocks. Other humanmata agencies had to reduce or
postpone delivery of food and other forms of aasist®®*. The implication is that
Israel was to blame for the UNRWA's decision, wiaesré& was widely reported that
the UNRWA blamed Ham&%. The Report completely neglects to report on. that
Nonetheless, the facts indicate that Israel sttlensignificant efforts—which
seem to have gone above and beyond its legal tibligato continue to deliver and
facilitate humanitarian af@®. A total of 1,511 trucks carrying 37,162 tonssapplies

entered Gaza from Israel during Operation Cast B®ad Even the Report

RESIDENTIAL NEIGHBORHOODS AND THAT HAMAS OPERATIVES STOLE THE HUMANITARIAN AID FOR
THEIR OwWN Use 8-9 (2009), http://www.terrorism-info.org.il/malamultimedia/
English/eng_n/pdf/hamas_e055.pdf.

%1 yaakov Katz,Hamas Threw ‘Medicine Grenades’ at IDRERUSALEM PosT, 13 Feb. 2009,
http://www.jpost.com/servlet/Satellite?cid=123330@155&pagename=JPost%2FJPArticle%2FShow
Full.

%2 yaakov Katz & JPost.com Stafffamas Raids Aid Trucks, Sells Supplise JERUSALEM POST,
Jan. 12, 2009, http://www.jpost.com/serviet/Sattcid=1231424932109&pagename=JPost/JPArticle
/ShowFull.

353 MFA, OPERATION INGAZA, supranote 11,  206.

34 Goldstone Reporsupranote 5,  322.

35 See UN Hamas Meet to Discuss Stolen Gaza WihRETz.COM, 8 Feb. 2009, http://www.
haaretz.com/hasen/spages/1062219.html.

3% See, e.g.Israel Stops Bombing to Allow Aid Into GaZEELEGRAPHCO.UK, 7 Jan. 2009, http://
www.telegraph.co.uk/news/worldnews/middleeast/is#4&9915/Israel-stops-bombing-to-allow-aid-
into-Gaza.html (detailing Israel's cessation ofaelts while working with NGOs to open a
“humanitarian corridor” into Gaza).

37 MFA, OPERATION INGAZA, supranote 11, | 271.
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acknowledges that after the start of Operation Castd, humanitarian deliveries
increased by up to 500% (although, the Report dateg that number by saying it
was not sufficient to meet the needs of the pofmn}t®. Israel also apparently made
significant efforts to coordinate with humanitariasrganisations and provide
humanitarian supplies. Upon commencement of Omer&ast Lead, Tzipi Livni, the

Foreign Minister at the time, held a meeting widpresentatives of humanitarian
organisations to assess needs in G&za Members of the IDF also met with
representatives from humanitarian organisations aomlaily basis to coordinate
humanitarian ait/°.

The Israeli High Court of Justice even reviewed tpetitions during the
conflict that accused Israel of failing to complytwhumanitarian obligations. The
Court denied both petitions on the grounds thatntiigary was in compliance with
its obligationd’.

Finally, Israel self-imposed a unilateral three hbumanitarian ceasefire each
day. However, efforts to provide humanitarian aelivere complicated by Hamas
attacks during the daily pauses, as it fired 44kets and mortars during these
periods’?

6. The Report Accuses Israel of Using Civilian Shigs.

The Mission ignores significant, easily adducibledence of Hamas using
human shields, and then, in the height of ironguaes Israelis of using Palestinians
as human shields when conducting house sweeps wbeteatants could have been

hiding.

38 Goldstone Reporsupranote 5, 1 317.

359 MFA, OPERATION INGAZA, supranote 11,  268.
3701d. at 1 269.

¥11d. at § 278.

¥21d. at 1 276.
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The Report, in typically conclusory fashion, acautiee Israeli armed forces
of violating the Fourth Geneva Convention and custy international humanitarian
law. Article 28 of the Fourth Geneva Conventioates that “[tlhe presence of a
protected person may not be used to render cepwims or areas immune from
military operations®”® Article 51 of Additional Protocol | adds thah# presence or
movements of the civilian population or individualilians shall not be used to
render certain points or areas immune from militaperations, in particular in
attempts to shield military objectives from attacksto shield, favour or impede
military operation¥®. Article 31 of the Fourth Geneva Convention stateat “no
physical or moral coercion shall be exercised ajgmnotected persons, in particular
to obtain information from them or from third pasi®’>.

One allegation involved Majdi Abd Rabbo, whose leousraeli soldiers
allegedly entered on 5 January 2009. The Repatg¢sthat “the soldiers then forced
him to walk in front of them as they searched tbede, room by room, holding a
firearm to his head”®. Yet, according to the allegations, the soldiensssed to a
neighbouring house over the roof with Majdi Abd Bapand when they suspected
movement in the neighbouring houdbey quickly pulled him back for his own
protectior?’”.

They allegedly then moved to an adjacent mosque Mdjdi Abd Rabbo and

supposedly began shooting at his hd(fseThe Report states that the soldiers shot at

373 Fourth Geneva Conventiosiipranote 353, art. 28.
374 nddition Protocol | supranote 69, art. 51(7).

375 Fourth Geneva Conventiosiipranote 353, art. 31.
378 Goldstone Reporsupranote 5, 1 1033.

¥71d. 91 1033-1034.

%1d. 1 1035.
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the house for about 30 minutés While it makes no mention of return fire, merely
shooting at the detainee’s house does not corestigihg him as a civilian shield.

Even according to allegations in the Report, itlesar that the Israeli fire was
directed at nearby terrorists. The Report allegasIsraeli soldiers made Majdi Abd
Rabbo go check the neighbouring house where hedfanmed al-Qassam Brigades
members who had been the targets of the Israite¥t Supposedly, Majdi Abd
Rabbo then returned to the Israeli soldiers and tbem what he had seen, after
which Israeli forces allegedly continued firing thie house and once again made
Majdi Abd Rabbo return and check to see if the Hamambers were de®d It is
alleged that this was repeated multiple times.

The Report concedes that Rabbo’s story, whichepeated several times to
NGOs and journalists, has been inconsistent. Neskess, the Report states that
“[tlhere are some minor inconsistencies, whichrast in the opinion of the Mission,
sufficiently weighty to cast doubt on the genediability . . . [T]hese inconsistencies

382 The Mission

do not undermine the credibility of Majdi Abd Rabb@ccount
neglects to explain what the inconsistencies w&segs to enable an objective reader
to assess whether they undermine his credibility.

The Report also relies upon an Israeli soldiemfBreaking the Silence for
information about the Majdi Abd Rabbo case, destigefact that “the soldier does
not appear to have been a direct witness to thelant; but rather heard it from

others...?&

So, the Report quotes a “withess” to corroborateaccount and then
concedes in a footnote that its corroboration i$ hased on the witness’s personal

knowledge or observation

3791d. 4 1036.

3801d. 9 10309.

3811d. 99 1039-1042.
38219, ¢ 1087.

3831d. 9 1088 n.532.
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The Report discusses another incident involving idaid Abd Rabbo al-
Ajrami, allegedly a member of Fatah. He remairmetiis home, and Israeli soldiers
apparently came and interrogated him about thetimtaf tunnels, weapons, and
Shalit®®* He was then blindfolded and “forced to walk inrft of [the soldiersf®°.
Obviously his ability to assess exactly where tbkliers were positioned and what
their objectives were must have been limited byimadbility to actually see anything,
which raises obvious questions about the veracftyhis accounts. Moreover,
blindfolding captives is a common practice thatsloet imply his being used as a
human shield.

The IDF has denied using civilian shields. A smwkan explained that “IDF
troops were instructed unequivocally not to make afsthe civilian population within
the combat framework for any purpose whatsoeveriaiody not as ‘human

shields™38°,

Hypothetically, even if incidents occurred thatlated the IDF’s
policy—and certainly no one shouddsumehat they did—by no means was it part of
an IDF sanctioned policy. Further, if sufficiemigdence exists to indicate a violation,
then there is no reason to doubt that Israel caexpected to respond appropriately,
given that the “IDF’s rules of engagement strigbiohibit the use of civilians as
human shields,” which the Supreme Court has regdf¥ and given Israel’s history

of responding to violations. Israel is currenthythe process of investigating several

alleged violations using human shields.

3841d. 1 1076.
3%5|d. 9 1077.
3864, 1 1085.
371d. 1 1097.
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7. The Report Accuses Israel of lllegally Causing ¥tessive
Property Damage.

The Report accuses Israel of destroying propertyiotation of the laws of
war. It acknowledges, however, that “[a]lthougk tission does not have complete
information on the circumstances . . . the infoipratin its possession strongly
suggests that they were destroyed outside of anmbab engagements with
Palestinian armed group®®. Not only does the Mission lack the informatidn i
would need to definitely reach such conclusiong,iboeglects to consider fully the
applicable legal standards for striking propertgéas during combat.

Article 23(g) of the Hague Regulations of 1907 esfathat it is forbidden “to
destroy or seize the enemy’s propemyless such destruction or seizure be
imperatively demanded by the necessities of War

The Israeli government admits that “extensive damai civilian
infrastructure and personal property occurred & ¢burse of the Gaza Operation,”
but that “[m]Juch of the damage was demanded bynduessities of war and was the
outcome of Hamas’ mode of operatifiy”

Israel discusses its rationale for striking manythafse targets—although the
Report predictably does not give credence to tleepbanations. The Israel Report
states:

As part of this challenge, IDF forces demolisheduttires that

threatened their troops and had to be removed. elTmeduded (1)

houses which were actually used by Hamas operafesnilitary

purposes in the course of the fighting, (2) otheeucsures used by

Hamas operatives for terrorist activity, (3) stiues whose total or

partial destruction was imperatively required foilitary necessities,

such as the movement of forces from one area tthanggiven that

many of the roads were booby-trapped), (4) agucaltelements used

as cover for terrorist tunnels and infrastructaed (5) infrastructure
next to the security fence between Gaza and Ianaet by Hamas for

%8 d. 1 994.
39 Hague, IV,supranote 351, art. 23(g) (emphasis added).
390 MFA, OPERATION INGAZA, supranote 11, | 437.
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operations against IDF forces or for digging tusn@ito Israeli
territory®>*

In fact, the Israeli Military Advocate General §tHMAG”) has investigated
allegations of unlawful strikes against privatepgeay. Although, in most cases, the
MAG found no illegalities, a commander intervenedane case and appropriate
disciplinary action was takd¥. The Report neither acknowledges these facts nor
analyses the military necessity of the propertseadl struck.

It does not discuss the possibility that many hedse properties could have
been contributing to the war efforts of Hamas. idd&t52(2) of Additional Protocol |
states that “military objectives are limited to $leoobjects which by their nature,
location, purpose or use make an effective contibbuo military action and whose
total or partial destruction, capture or neutrdi@a in the circumstances ruling at the
time, offers a definite military advantag@&®

For example, the ICRC Commentary states that, €gly, there are objects
which by their nature have no military function lwhich, by virtue of their location,
make an effective contribution to military actiG%” This could be “a site which is of
special importance for military operations in viefits location, either because it is a
site that must be seized or because it is impottaptevent the enemy from seizing it,
or otherwise because it is a matter of forcingehemy to retreat from A% The
Commentary further explains that “[m]ost civiliabjects can become useful objects
to the armed forces. Thus, for example, a schoal botel is a civilian objechut if

they are used to accommodate troops or headquadt#, they become military

114, at 1 439.

%219, at 1 442.

393 additional Protocol Isupranote 69, art. 52(2) (emphasis added).

394 ICRC Commentary on Additional Protocol kupra note 74, art. 52(2), 12021, http://
www.icrc.org/ihl.nsf/1a13044f3bbb5b8ec12563fb00&X&B27276celbbb79dc12563cd00434969!0p

enDocument.
395 |d
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objective®®®.  Objects that appear to be civilian in nature mighbtually be
legitimate targets of military strikes. All thdiey have to do is provide a contribution
to military action by virtue of their nature, lotat, purposer use.

In one example, the Report discusses a strikewwastewater treatment plant
and speculates that there was no justificationdfiing sG°’. At the same time, the
Report concedes that “[tlhe plant occupies a pmsiit the top of a hill and provides a
view over a considerable area of open land .]Jt njight reasonably be considered to
be of strategic interest®

B. The Report’'s Reliance on Unreliable and Uncorroborged Data,

Detailed Above, Begets a Host of Erroneous Legal @olusions in
its Report.

International armed conflict is governed by theviLaf Armed Conflict”, also
known as the “Law of War” and “International Hum@mian Law” (“IHL")3%. It is
not a settled legal question whether Operation Ceatl constituted an international
armed conflict, but Israel applies the laws of in&tional conflict nonetheless. The
law of armed conflict is comprised of both conventl law and customary 14#.
Conventional law, however, only binds those Statest have acceded to such
convention®®. Those treaties that Israel hast acceded to—most notably the Rome
Statute of the International Criminal Court and tive 1977 Additional Protocols to
the 1949 Geneva Conventidffs—are not bindingis a matter of treaty lawHowever,

Israel has been, and remains, committed to thegoms of these treaties regarded as

39d. 9 2022 (emphasis added).

397 Goldstone Reporsupranote 5, 1 971.

%% 1d. 1 9609.

399 NT’L COMM. OF THE RED CROSS ADVISORY SERV. ON INT'L HUMANITARIAN LAW, WHAT IS
INTERNATIONAL ~ HUMANITARIAN ~ LAW?  (2004), http://www.icrc.org/Web/eng/siteeng0.nsf/
htmlall/lhumanitarian-law-factsheet/$File/What_isLIpdf.

400 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THEUNITED STATES, pt. 1, ch. 1, intro. note
(1987).

401 Id.

“2gee Intl Comm. of the Red Cross, Treaties & Documersael, http://www.icrc.org/ihl.nsf/
Pays?Read Form&c=IL (last visited 20 Dec. 2009).
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reflections of customary international law (mostamdy in the context of Operation
Cast Lead)—the principles of military objective stiliction, and the prohibition
against indiscriminate attat® Yet, Israel also believes that Hamas is alsmtday
these principles as a matter of customary intevnatilaw?%* a fact generally ignored
by the Report.

The Report also gives no consideration to thetfeattthe status of
international law as it applies to terrorist orgations and asymmetric warfare is
nebulous and unsettled, at beJthere are very credible sources claiming that, as
presently understood, international law standardsdt even apply to actions taken
by a sovereign nation against a terrorist army Iamag®. In fact, the ICRC only
recently published guidance that attempted to éaieithe notion of “direct
participation in hostilities” in asymmetrical waréacontexts—aftesix yearsof
researcff®. Because the international legal norms are ctiyren ill-defined, any
attempt to indict Israelis for failure to adherghiem is misplaced. Only with this
foreknowledge can one accurately assess the ranniins of Operation Cast Lead.

The Report also accuses Israel of committing craniacts and violating

several international treaties, including the In&tional Covenant on Civil and

Political Rights (“ICCPR”), the International Cowart on Economic, Social and

“3MFA, OPERATION INGAZA, supranote 11, { 120.

“%41d. 99 180, 194.

45 E.g, Antonio CasseseTerrorism is Also Disrupting Some Crucial Legal Egories of
International Law 12 EUR. J.INT'L L. 993, 993 (2001) (expressing the need to retlmérnational
legal categories in light of the 11 September 2@8torist attacks); Toni PfanneAsymmetrical
Warfare from the Perspective of Humanitarian Lavd &fumanitarian Action87 Int'l Rev. Red Cross
149, 158, No. 857 (2005) (“It is debatable whetherchallenges of asymmetrical war can be met with
the current law of war”.). It is also far from abus to what extent—if at all—International Human
Rights Law is applicable in armed conflicts thate asupposedly regulated by International
Humanitarian Law. See Intl| Comm. of the Red Crossnternational Humanitarian Law and
International Human Rights Law: Similarities  and fferences Jan. 2003,
http://www.ehl.icrc.org/images/resources/pdf/inldaitrl.pdf.

“%NILs MELZER, INT'L COMM. OF THE RED CROSS INTERPRETIVE GUIDANCE ON THE NOTION OF
DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAw (2009),
http://lwww.icrc.org/Web/eng/siteeng0.nsf/htmlalt&tt-participation-report_res/$File/direct-partici
pation-guidance-2009-icrc.pdf.
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Cultural Rights (“ICESCR”), and the UN Convention the Rights of the Child.
Although, Israel has ratified all of the above tres, allegations that Israel violated its
obligations under them are unwarranted. Firsttettege cases where human rights
statutes explicitly contemplate a suspension ofedut For instance, the ICCPR
provides for the following exception:

In time of public emergency which threatens the &f the nation and

the existence of which is officially proclaimedgetBtates Parties to the

present Covenant may take measures derogatingtfr@mobligations

under the present Covenant to the extent stricyuired by the

exigencies of the situation, provided that such suess are not

inconsistent with their other obligations undeemftional law and do

not involve discrimination solely on the groundrate, colour, sex,

language, religion or social oridft.
The application of the ICCPR to a party to the Gontion is also explicitly limited to
“within its territory”*®®. Gaza is not within the territory of Israel, mgmnthe ICCPR
would not apply. Finally, it is Israel's positidhat the legal framework that human
rights laws create does not apply in cases of arcoadlict, but rather are human
rights treaties that protect citizens from theimogovernment in times of pedte

It is also not clear whether Operation Cast Leaduldiofall under the
classification of international or non-internatibneonflict. =~ The Rome Statute
provides that non-international conflicts includarhed conflicts that take place in

the territory of a State when there is protractedeal conflict between governmental

authorities and organized armed groups or betweeh groups*®. Conversely,

%7 International Covenant on Civil and Political RighAdopted and opened for signature, ratification,
and accession by General Assembly Resolution 2Z80@) of 16 Dec. 1966, entry into force 23 Mar.
1976, in accordance with art. 49, part Il, art.)4fittp://www2.ohchr.org/english/law/ccpr.htm.

“%1d. at part Il, art. 2(2).

99 _egal Consequences of the Construction of a Wialhé Occupied Palestinian Territory, Advisory
Opinion, 2004 1.C.J. 136, 177 (July 9) [hereinaft¢€J Advisory Opinion”], http:// www.icj-
cij.org/docket/files/131/1671.pdf.

“1° Rome Statutesupranote 129, art. 8(2)(f).
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international conflicts generally refer to thosevilen sovereign stafé§ However,
in Operation Cast Lead, the conflict did not takacp in the territory of a state or
between states, since Gaza does not constituteeaesgn state.Nonetheless, Israel,
as a matter of policy, intentionally applies théesuof armed conflict governing both
international and non-international confliétg.
1. The Goldstone Report Fails to Properly Analysehie Events
Surrounding Operation Cast Lead Even Under the
Standards Set Forth in the Rome Statut&?

The Report states that “[tlhe Prosecutor may deteiat for the purposes of
Article 12, paragraph 3, under customary intermetidaw, Palestine qualifies as ‘a
state™!* despite clear statutory language and customéeyniational legal precedent
to the contrary. The Report clearly concludes thatiICC would have subject matter
jurisdiction over events in GaZdand recommends “that the United Nations Human
Rights Council formally submit this report to theoBecutor of the International

#1®and that the Security Council consider doing savel*’. As

Criminal Court
such, it is important to consider the applicablevsions of the Rome Statute.
Article 5 of the Rome Statute limits ICC jurisdmti to “the most serious

crimes of concern to the international commurifty” Specifically, these include

genocide, crimes against humanity, war crimes, aggressio’®. The Report

11 International Committee of the Red Crddsw is the term “Armed Conflict” defined in
international humanitarian law?217 Mar. 2008http://www.icrc.org/web/eng/siteeng0.nsf/html/armed
conflict-article-170308.

“1Z\MFA, OPERATION INGAZA, supranote 11, { 30.

*21d. at 1 120-131.

14 Goldstone Reporsupranote 5, { 1632.

“°1d. 9 1763.

“181d. 9 1765.

“71d. 9 1766.

“18 Rome Statutesupranote 129, art. 5(1). This Memorandum details #gal standards for these
crimes despite the fact that Israel is not a smyato the Rome Statute. Additionally, the ECLJ
believes that the Palestinian territories are tigibde to ratify the Rome Statute or accede to ICC
jurisdiction, given their non-State status.

419|d.
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repeatedly accuses Israel of committing war crigued, potentially, crimes against
humanity. Specifically, the Report states theolwihg:
From the facts gathered, the Mission found thatfthlewing grave
breaches of the Fourth Geneva Convention were ctigdary Israeli
forces in Gaza; willful killing, torture or inhumarneatment, willfully
causing great suffering or serious injury to body health, and
extensive destruction of property, not justified fojlitary necessity
and carried out unlawfully and wantonly. As gréwveaches these acts
give rise to individual criminal responsibility. h& Mission notes that

the use of human shields also constitutes a warectinder the Rome
Statute of the International Criminal Cddft

The Mission further considers that the series df dbat deprive

Palestinians in the Gaza Strip of their means obskstence,

employment, housing and water, that deny theirdive®e of movement

and their right to leave and enter their own cogntinat limit their

rights to access a court of law and an effectiveesy, could lead a

competent court to find that the crime of persemuta crime against

humanity, has been commitfét

The Mission simply draws legal conclusions withtheé necessary analysis to
assess whether the elements of these crimes wdre Ower and over again, the
Mission either disregards the elements of the s#enor, in conclusory fashion,
simply declares them met. But without careful anthprehensive analysis of what is
required to establish that an offense has been awednthere is no way to evaluate
the accuracy of the charges.

Our analysis focuses on allegations of war crirmesaimes against humanity.
While the Report clearly concludes that Israeles guilty of war crimes, it only states
that crimes against humanitgay have been committed’here is no allegation that

Israelis are guilty of genocide. The Report’s gsial of these alleged crimes is

shallow, at best, and it simply draws legal conolus devoid of the necessary

20 Goldstone Reporsupranote 5, 1 1732.
“id. 71733,
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analysis or the necessary evidence to assess whbthelements of these crimes
were met.

Article 7 of the Rome Statute sets forth the eleenf crimes against
humanity, which “means any of the following actsemhcommitted as part of a
widespread or systematic attackrected against any civilian populatiprwith
knowledge of the attack®. Article 7 then lists a series of crimes that dyal
including murder, extermination and tortdf& among others. However, each
requires that the crime meet the other specifimelds set forth above, namely (1)
acts committed as part of a widespread or systemaftiack (2) directed against any
civiian population, (3) with knowledge of the atka Although the Report
acknowledges the need to proveans reait simply concludes in most cases that the
requisite intent existedBut the members of the Mission lack the facts ntiigary
expertise, and the battlefield assessments to dumh conclusions accurately

Article 7 also provides, “[flor the purposes of @graph 1: (a) ‘Attack against
any civilian population’ means a course of condaoeblving multiple commission of
acts referred to in paragraph 1 against any civil@pulation,pursuant to or in
furtherance of a State or organized policy to cotrsuth attack**”. This constitutes
an even higher standard to establish crimes aghinstanity. An attack against a
civilian population cannot be an isolated incidemtthe act of a rogue soldierlt
requires “multiple” acts as part of an organized State “policy.” Clearly, the
standard for crimes against humanity is meant toekgemely high. This is
consistent with the overall purpose of the Courhiclh is to punish the most

egregious crimes of international concern.

22 Rome Statutesupranote 129, art. 7.

2 Although the Report accuses Israel, among othiagsh of using torture during its interrogations,
the allegations amount to legal conclusions withaoy analysis of the relevant law or evidence to
reach such a conclusion. Goldstone Reponpranote 5, 1 1162, 1173.

24 Rome Statutesupranote 129, art. 7.
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Article 8 sets forth the elements necessary for evenes. Similar to crimes
against humanity, “[tlhe Court shall have jurisdiat in respect of war crimes in
particular when committed as part afplan or policy or as part of a large-scale
commissiorof such crimes®. The Statute defines war crimes as “[g]rave Hreac
of the Geneva Conventions of 12 August 1948” It then lists specific acts,
including the following:

. Wilful killing;

. Wilfully causing great suffering, or serious injuty body or
health;

. Extensive destruction and appropriation of propenpt
justified by military necessitgnd carried out unlawfully and
wantonly;

. Intentionallydirecting attacks against the civilian populatam

such or against individual civiliansot taking direct part in
hostilities and
. Intentionally directing attacks against buildings, material,
medical units and transport, and personnel usiaglistinctive
emblems of the Geneva Conventions in conformityhwit
international laW?”.
On many occasions, the Report alleges “willful” dméanton” acts that are
“part of a plan or policy” of the State of IsraelHowever, such allegations are
completely conclusory and contradict the officialipies of the Israeli military and
the facts on the ground. The Mission levels brd@alges against Israeli officials and
soldierswithout having reviewed any evidence from the,IBfking it impossible to
discern either the intent of IDF soldiers duringmtx@at or the sort of military
advantage that was anticipated. The Mission hadanp of knowing if attacks were
aborted due to the presence of civilians or if iack was executed based on a good

faith (albeit ultimately erroneous) judgement ofdéty. It simply lacked the real-

time military information necessary to make suckBeasments. Butather than

“%1d. art. 8. (emphasis added).

“%1d. art. 8(2)(a).

“27|d. art. 8(2)(a), (e). It should be noted that suli-(i®), which contains the largest list of war oeisn
applies only to conflicts of an international chees. We believe that Operation Cast Lead was not
such a conflict. Thus, any attempts to enforcevigions therein against Israel are baseless.
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admitting that it lacked vital information necesgao draw the conclusions it did, the
Mission simply assumed what had to be proven anderoned Israel and its forces
The condemnations in the Report are therefore liegaéaningless, as Goldstone
himself admittet?®

Article 8 lists other acts that could constituterwames as well, including
“[o]ther serious violations of the laws and custoapplicable in international armed
conflict, within the established framework of imational law, namely any of the
following acts™®®. The Statute then lists specific crimes that neginitent. They

include the following:

. Intentionally directing attacks against the civilipopulation as
such or against individual civilians not taking edit part in
hostilities;

. Intentionally directing attacks against civilianjetts, that is,
objects which are not military objectives;

. Intentionally directing attacks against personmestallations,

material, units or vehicles involved in humanitariassistance
or peacekeeping mission in accordance with the t€haf the

United Nations, as long as they are entitled to ghaection

given to civilians or civilian objects under theagmational law
of armed conflict;

. Intentionally launching an attack in the knowleddat such
attack will cause incidental loss of life or injuiy civilians or
damage to civilian objects or widespread, long-tard severe
damage to the natural environment which would clkearly
excessive in relation to the concrete and direeral military
advantage anticipatéd®

Again, it cannot be overemphasized that these sraligequire specific intent.
And the prohibition on directing attacks againstil@ns is always qualified by
whether or not the civilians are part of legitimatditary targets or are entitled to
protections under international law, which they ao¢ when engaged in combat or

part of the armed forces.

“% gee supranote 15
29 Rome Statutesupranote 129, art. 8.
43%|d. (emphasis added).
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Further, these decisions made during Operation Castd must be evaluated
according to a reasonable military personnel stamda The Report cites the
Committee that was established to review the NAB@nhing of Federal Republic of
Yugoslavia in 1998, which stated, “[i]t is unlikeflgat a human rights lawyer and an
experienced combat commander would assign the salatve values to military
advantage and to injury to non-combatants . . [T]he determination of relative
values must be that of the ‘reasonable military m@mder™3™. “The balancing may
not be second-guessed in hindsjdigsed on new information that has come to light;
it is a forward-looking test based on expectatiamsl information at the time the
decision was madé*,

This is a critical aspect of any legitimate criqof the legality of military
decision-making in armed conflict. Transforming tbéligations related to the
application of combat power to criminal sanctionaiscomplex process. The law
regulating such application was developed to openmatospectively, providing
operational leaders a framework to guide theirglentmaking process. Reliance on
these rules as the source of criminal sanctionires|@a retrospective critique of this
decision-making process. This involves ttlassic “subjective/objective” test: an
objective standard of assessment is applied byyama decisions through the
subjective perspective of the defendafhis is essential to ensure that commanders
are not held liable based on a retrospective asseg0f facts and circumstances. It

is also an established principle of war crimesiliigh often referred to as the

“31 Goldstone Reporsupranote 5, 1 693.

*32|CRC CIL Study, Practice, ch. 4, 1 195-205 (ersghadded). The military manuals of many
states reflect this view. They include AustraBalgium, Canada, Ecuador, and the United Stefes
id. 11 207-11.
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“Rendulic Rule™33

in reference to the war crimes prosecution of anGe
commander for engaging in a “scorched earth” cagmpai Norway during a tactical
retreat at the end of World Wafif. Lothar Rendulic was ultimately acquitted by the
Nurnberg war crimes tribunal of the charge of wandevastation for this “scorched
earth” campaigff> This precedent stands for the proposition that, wégbjecting a
commander’s judgement to criminal critique, it scessary to consider the situation
through the perspective of that commander at time tihe judgement was mad€&he
Report makes no attempt to do this.

The absolutely essential point is that to estabddt a war crime has been
committed requires proof of several elements, nmamtably proof of illicit intent.
Again, the law recognises that civilians may sufiarm as the result of incidental
injury from a lawful attack on a military objective Although civilians in such
situations do not lose their immunity from beingdedhedeliberateobject of attack,
their presence does not immunise the target fralaclat Instead, an attacking
commander must determine whether the incidentalrynanticipated by the attack
will be excessivén relation to the military advantage anticipdtéd In critiquing an
attack that results in civilian casualties, it tiserefore, first necessary to determine

&% If it was, the

whether the attack was directed against a lawflitary objectiv
presence of civilians does not automatically rerttier attack unlawfdf® It must
then be determined whether the attacking commastdrrld have determined that the

risk of incidental (knowing, but unintentional) umy to civilians would be excessive

“33David A.G. Lewis,The Protection of Civilian Educational InstitutioBsiring the Active Hostilities
of International Armed Conflict in International hanitarian Law in HUMAN RIGHTS LAW: FROM
DISSEMINATION TOAPPLICATION 99, 102 (Jonas Grimheden & Rolf Ring eds., 2006).
%34 SeeUnited States v. Wilhelm List (The Hostages Tri8l),. Rep. Trials War Crim. 34, 67—69 (U.S.
Military Trib. 1948)
“350d..
381 JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, INT'L COMM. OF THE RED CROSS
CUSTOMARY INTERNATIONAL HUMANITARIAN LAW: RULES 47 (2005).
437

Id. at 25.
¥ See idat 31.
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in relation to the advantage to be gaififd Thus, unless the attacking force
deliberately targeted individuals they knew wenrglicins who were immune from
attack, or engaged in a lawful attack with a reskldisregard for the excessive injury
to civilians the attack would produce, the harnsitdlians is unfortunate but lawftir’.
The Report overflows with accusations of war crittes lack proof of intent, as well
as any meaningful analysis of the other elementsvaf crimes. Hence, its
conclusions argso factounfounded.

Article 30 of the Rome Statute also explicitly deaiith the “Mental Element”
needed to prove a crime under the Statute, sadjnfmless otherwise provided, a
person shall be criminally responsible and liablegunishment for a crime within the
jurisdiction of the Courbnly if the material elements are committed with interdt an
knowledge®**’. “[A] person has intent where: (a) In relationaonduct, that person
means to engage in the conduct; (b) In relaticm ¢consequence, that person means to
cause that consequence or is aware that it wiluoae the ordinary course of
events**,

Sub-part (b) is especially important in evaluataogusations contained in the
Report. In analysing whether an act was commiitéentionally—hypothetically,
say the targeting of civilians—the individual natlp must have intended the act,
which might be aiming a gun at a structure andipgilthe trigger. Additionally, to
fulfill the intent element, the individual must regpecifically intended to cause the
death of the civilian or expected that it would wce the ordinary course. It is not

enough that the soldier merely intended to do thetself.

*91d. at 47.
40 SeaMFA, OPERATION INGAZA, supranote 11, § 129.

“41 Rome Statutesupranote 129, art. 30 (emphasis added).
442
Id.
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The Mission, however, misstates the legal standardgsfacific intent It says
in one particular instance that

[t]he firing of the projectile was a deliberate actso far as it was

planned, by Israel's admission, to strike the aj@aouse. The fact

that target selection had gone wrong at the planstage does not

strip the act of its deliberate character. The eqnsnces may have

been unintended; the act was delibéfate

This is manifestly incorrect. Virtually any act ddibe called “deliberate” to
some extent, but to imply that it satisfiesn@ns reastandard is highly misleading.
The ICRC Commentary explicitly clarifies that “irelation to criminal law the
Protocol requires intent and, moreover, with regardndiscriminate attacks, the
element of prior knowledge of the predictatésult ***.

Once againthe Mission repeatedly goes beyond its mandatesdying legal
opinions Even worse, though, it incorrectly states thgalestandards and then
authoritatively accuses Israelis of criminal intemthout sufficient evidence.

Article 30 also explicitly provides that “knowledgmeans awareness that a
circumstance exists or a consequence will occuthé ordinary course of events.
‘Know’ and ‘knowingly’ shall be construed according**®> Again, it would not be
enough to prove the necessary mental element ainaeRStatute crime by showing
that a soldier shot a gun at a structure, whichiltes in the death of civilians. In
addition to intending to cause a certain conseietite soldier also must have

possessed knowledge about the circumstances—saprélsence of civilians in the

structure—that would indicate such soldier intentiedause the result.

43 Goldstone Reporsupranote 5, 1 861.

44 1|CRC Commentary on Additional Protocol dupra note 74, art. 51, 11934 (emphasis added),
http://www.icrc.org/ihl.nsf/1a13044f3bbb5b8ec12383366f226/5e5142b6bal02b45¢125
63cd00434741!0penDocument.

44> Rome Statutesupranote 129, art. 30.
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Under Article 32 both mistakes of fact and law can be grounds fofuehng
criminal liability if they negate the mental elerheequired by the crinfé®. So, if a
soldier thought, for instance, that a building veasnilitary structure rather than a
civilian structure, that mistake of fact would negthe necessary intent to be guilty of
committing a war crime. Or, in the above case, thrget was mistakenly struck with
the belief that it was a military target, the seldivould not be guilty of deliberately
killing innocent civilians. In all cases, in order be found guilty of committing a
Rome Statute crime, theens reaelement must be proved. The Report lodges
accusation after accusation without sufficient ewicke to establish that the necessary

mens reaxisted.

2. The Report Mischaracterises the International Lav
Principles of Self-Defence, Proportionality, Distirction, and
Necessity.

Perhaps the Report’'s gravest flaw is its failureattknowledge Israel’s legal
right to act in self-defence Israel launched Operation Cast Lead as a deknsi
response to Hamas terrorist attacks. Article 5xhef UN Charter proclaims “the
inherent right of individual or collective self-agfce if an armed attack occurs against
a Member of the United Nations . #** Not once in the 575-page Report is there a
mention of Article 51 of the UN Charter or of Iskaeright to act in self-defence,
whereas, to the contrary, it repeatedly referenPesestinians’ right of “self-
determination” as “derived from the Charter of theited Nations**®

Instead, the Report frequently cites the ICJ’s Adwy Opinion on thé.egal
Consequences of the Construction of a Wall in theupied Palestinian Territoryo

support the clearly illogical legal proposition tHarael is an occupying power and

has certain affirmative duties that it did not fiullf In addition, the ICJ Advisory

*01d. art. 32.
4" U.N. Charter art. 5isupranote 157.
48 Goldstone Reporsupranote 5, 1 269.
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Opinion asserts that Israel lacks the right toiactelf-defence” against a non-state
actor—in particular a non-state actor that launclagtsicks from an allegedly
“occupied” territory. The ICJ Advisory Opinion gta that “Article 51 of the Charter
thus recognizes the existence of an inherent ngkelf defence in the case of armed
attack by one State against another State. Howésmrarel does not claim that the
attacks against it are imputable to a foreign 3tate The ICJ Opinion completely
rewrites the UN Charter by reading into Article &Irequirement that self-defence
only applies to state attacks. Not only is suchnéerpretation illogical, it defies the
language of the statute. This is why the ICJ’si8dry Opinion on the Wall remains
So controversial.

And while the ICJ Opinion speaks with certainty, npawithin the
international legal community would dispute the @suuling. Judge Buergenthal of
the ICJ, for one, authored a separate opinion enl@J Advisory Opinion citing a
different interpretation of Article 51 and critioig the court’'s “legally dubious
conclusion” about the inapplicability of Article  Buergenthal observed that “the
United Nations Charter, in affirming the inhereight of self defence, does not make

its exercise dependent upon an armed attack bjanState**

Further, “evolving
customary international law suggests that attrdsuto a State is no longer required
and that non-State actors can independently cosmmiéd attacks within the meaning
of article 51%°2

Judge Rosalyn Higgins, although concurring in t68d IAdvisory Opinion,

echoed Buergenthal’'s concerns, having said thajltlipugh ultimately | have voted

#491CJ Advisory Opinionsupranote 409, at 194.
501d. at 242 (Declaration of Judge Buergenthal), hitpi.icj-cij.org/docket/files/131/ 1687.pdf.
451

Id.
52 Stephanie A. Barbour and Zoe A. Salzm#he Tangled Web: The Right of Self-Defense Against
Non-State Actors in thArmed Activities Case 40 N.Y.U.J.INT'L L. & PoL. (SPECIAL ISsug 53, 84
(2008).
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in favour of the decision to give the Opinion, | doink matters are not as
straightforward as the Court sugges$ts” She continued:

There is, with respect, nothing in the text of Algi 51 that thus
stipulates that self-defence is available only whanarmed attack is
made by a Staf&"

| also find unpersuasive the Court's contentiom, tsthe uses of force
emanate from occupied territory, it is not an arnagihck ‘by one
State against another’. 1 fail to understand tloair€s view that an
occupying Power loses the right to defend its owilian citizens at
home if the attacks emanate from the occupiedtoeyri a territory
which it has found not to have been annexed armkiiginly ‘other
than’ Israel. Further, Palestine cannot be swfity an international
entity to be invited to these proceedings, and &mefit from
humanitarian law, but not sufficiently an interio@ial entity for the
prohibition of armed attack on others to be applea This is
formalism of an unevenhanded $oit

As others have observed, the right of self-defaac&nherent,” meaning the
UN Charter merely codifies a right that already s%i°®. The ICJ, in fact, has
articulated this interpretation as follows:

[T]he United Nations Charter, the convention to ebhimost of the

United States argument is directed, by no meanersdhe whole area
of the regulation of the use of force in internatibrelations. On one
essential point, this treaty itself refers to pxéstng customary
international law; this reference to customary iavwcontained in the
actual text of Article 51, which mentions the ‘iméet right’ (in the

French text the ‘droit naturel’) of individual ooltective self-defence,
which ‘nothing in the present Charter shall impaind which applies
in the event of an armed attack. The Court theeefioids that Article

51 of the Charter is only meaningful on the basiat tthere is a
‘natural’ or ‘inherent’ right of self-defence, anidis hard to see how
this can be other than of a customary nature, gutnpresent content
has been confirmed and influenced by the CH&fter

453 |CJ Advisory Opinionsupranote 409, at 207 (Declaration of Judge Higgin&h:Hwww.icj-

cij.org/docket/files/131/1681.pdf.

***1d. at 215.

455 Id.

56 Barbour and Salzmasypranote 452.

57 International Criminal Court, Military and Paraitsify Activities in and against Nicaragua
(Nicaragua v. United States of America), Meritgygeement. 1.C.J. Reports 1986, p. 14, at 94,
http://www.icj-cij.org/docket/files/70/6503.pdf.
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As such, the right to use military force in selfatece is part of customary
international law and not merely a product of legabitivism. It is an inherent,
customary legal right due to its obvious logicadl anoral implications. A nation, like
an individual, is permitted to respond with forae dn attack. The same logic
certainly applies to Israel, which was being ateatky Hamas-launched rockets and
has been subject for years to terrorist attacleetly triggering its inherent right to
respond in self-defence.

Even assumingrguendothat the ICJ Advisory Opinion’s legally dubious
conclusion about Article 51 had merit, Israel’sitaily operations in Gaza would still
not be prohibited by international lawthe UN Charter restricts Members “from the
threat or use of force against the territorial gniiy or political independence of any
state . . **® As Gaza does not constitute a state, Israetsofisorce would not be
prohibited, even if one argues that Article 51 daes apply in cases of non-state
attacks.

Notwithstanding the ICJ Advisory Opinion’s—and presbly the Goldstone
Mission’s—interpretation of Article 51, the UN Seity Council passed resolutions
1368 and 1373 in 2001, recognising the right ofdefence against acts of terrorism.
In fact, resolutions 1368 and 1373 obligate Iseael other states to combat terrorism.
Specifically, states are obligated to do the folluyv

. Prevent and suppress the financing of terroris; act

. Criminalize the wilful provision or collection, bgny means,

directly or indirectly, of funds by their nationats in their

territories with the intention that the funds shibbé used, or in
the knowledge that they are to be used, in orderatoy out

terrorist acts;

. Take the necessary steps to prevent the commissit@nrorist

acts, including by provision of early warning tdet States by
exchange of information;

8 U.N. Charter, art. 4(25upranote 157.
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. Deny safe haven to those who finance, plan, support
commit terrorist acts, or provide safe havens;

. Prevent those who finance, plan, facilitate or conterrorist
acts from using their respective territories food@ purposes
against other States or their citizens;

. Ensure that any person who participates in thenGima,
planning, preparation or perpetration of terror&ts or in
supporting terrorist acts is brought to justice andure that, in
addition to any other measures against them, robrist acts
are established as serious criminal offences inedtin laws
and regulations and that the punishment duly reflabe
seriousness of such terrorist acts; and

. Prevent the movement of terrorists or terroristugso by
effective border controls and controls on issuaocé&lentity
papers and travel documents, and through measues f
preventing counterfeiting, forgery or frauduleneus identity
papers and travel documehifs

The ICJ, however, in another case of reading pranwssinto the resolutions,
states that resolutions 1368 and 1373 are notcghypi to Israeli defenses against
Palestinian terrorist groups because,

Israel exercises control in the Occupied Palestifiarritory and that,

as lIsrael itself states, the threat which it regaag justifying the

construction of the wall originates within, and noutside, that

territory. The situation is thus different from theontemplated by

Security Council resolutions 1368 (2001) and 13280(), and

therefore Israel could not in any event invoke &ossolutions in

support of its claim to be exercising a right df sefencé&®.

The ICJ Opinion’s interpretation is hardly dispo&t and, once again, Judge
Buergenthal took issue with the Court’s positioayisg that, “[ijn neither of these
resolutions did the Security Council limit theirpdipation to terrorist attacks by State
actors only, nor was an assumption to that effeglicit in these resolutions. In fact,
the contrary appears to have been the é&se'The ICJ’s interpretation, based on the

belief that the words “international terrorism” meathe attack must emerge from a

foreign state, makes little sense. The most ldgit@rpretation of “international

495.C. Res. 1373, U.N. Doc. S/RES/1373 (28 SeptLR®C. Res. 1368, U.N. Doc. SIRES/1368 (12
Sept. 2001).

“601CJ Advisory Opinionsupranote 409, at 194.

11d. at 242 (Declaration of Judge Buergenthal), hitmih.icj-cij.org/docket/files/131/ 1687.pdf.

114



terrorism” is not an overly formalistic one requogithat an attack must travel across
state lines. It more sensibly refers to terrorism terrorist groups that pose
international threats or which have been designatedrnationally as terrorist
organisations. Further, the U.S. was not attadikedtate actors on 11 September
2001, which led to passage of the resolutions E3&B1373, but by non-state terrorist
networks, indicating that the ICJ interpretatiomisplaced. Finally, resolution 1368

“[e]xpresses its readiness . . . to combHtforms of terrorism . . 2

, nhot just
terrorism that travels across state lines.

Adopting a reading of resolutions 1368 and 1373ilamto the ICJ’s could
lead to absurd results legal results. For instaim@-Qaeda launched an attack from
within the U.S. (hypothetically, for instance, itall in Virginia attacked Washington,
D.C.), the U.S. would have no recourse under the@Hdrter or under resolutions
1368 and 1373, according to that I8§fc Clearly, that is not what the resolutions
intended.

The ICJ’s Opinion is also based on the very queabte assumption that
Gaza remains occupied, a position that is contradiby Israel’s withdrawal from
Gaza in 2004. The assumption of continued occopasi one that runs throughout
the Mission’s Report and one that, if untrue, woulidermine many of its legal
conclusions.

Notwithstanding these issues, when one does as#lirdefence, international

law “does not require a defender to limit itselfaictions that merely repel an attack; a

state may use force in [self-defence] to removeoaticuing threat to future

23 C. Res. 136&upranote 459.

“53Incidentally, Judge Goldstone, while speaking kcture at New York Law School on 20 October
2009, used this exact analogy to explain why tgbtrof self-defence would not apply. To acceps thi
reasoning is to grant terrorists virtual impunity.
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44 The Report frequently criticises Israel for g#dly using

security
disproportionate force not militarily necessaryelf@lefence, however, does not limit
an actor to a tit-for-tat response but provides rieeessary flexibility to reduce or
eliminate a threat. The degree of force employeskif-defence can be greater than
that used in the original armed att&tk And, once again, the assessment must be
based on a “reasonable military person” standaston a “reasonable international
fact-finder” standartf®.

Hamas has launched deadly terrorist attacks, adsasdbombing campaigns,
against Israel for years. Israel has a legal righdefend itself against such attacks,
and all indications are that it acted consisterthwhat right, its duty to distinguish
between military and civilian objects, and its ghlion to combat terrorism under
international law.

The Report also repeatedly accuses Israeli officgald soldiers of violating
the principle of distinction by launching indisciimate attacks without distinguishing
between military and civilian targets. Howevery “definition, the principle of
distinction does not forbid the targeting of conalmais, nor the targeting of civilians
who take a direct part in the hostilitié%" And again, the law of armed conflict
contemplates the possibility of civilian death @nthge to civilian infrastructure so
long as such damage is not “excessive in relabothé concrete and direct military
advantage anticipatetf®

Article 48 of Additional Protocol | sets forth tHeasic rule of distinction,

stating,

64 SEAN D. MURPHY, PRINCIPLES OFINTERNATIONAL LAW 447 (2006).

%55 ROSALYN HIGGINS, PROBLEMS & PROCESS INTERNATIONAL LAW AND How WE USEIT 232 (1995);
see alsaCHRISTOPHERGREENWOOD ESSAYS ONWAR IN INTERNATIONAL LAaw 80 (2006).

%6 SeeFinal Report to the Prosecutor by the Committeiffished to Review the NATO Bombing
Campaign Against the Federal Republic of Yugoslaffe50-52 (n.d.), http://www.icty.org/sid/10052.
5" HENCKAERTS& DOSWALD-BECK, supranote 436, at 11.

%8 Additional Protocol Isupranote 69, art. 51(5).
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[iin order to ensure respect for and protection thé civilian

population and civilian objects, the Parties to toaflict shall at all

times distinguish between the civilian populatiod a&ombatants and

between civilian objects and military objectivesiactcordingly shall

direct their operations only against military ohjees®®.

Indiscriminate attacks are those that are untadgetred launched without
consideration as to where harm will fall—exactkeliHamas rocket attacks directed
against southern Isrdél. They are defined as,

(a) Those which are not directed at a specifictanyi objective; (b)

Those which employ a method or means of combattwbannot be

directed at a specific military objective; or (chdse which employ a

method or means of combat the effects of which eabe limited as

required by this Protocol; And consequently, infeaach case, are of

a nature to strike military objectives and civikaar civilian objects

without distinctior™.

Attacks are prohibited if “expected to cause inntdéloss of civilian life, injury to
civilians, damage to civilian objects, or a comitima thereof, which would be
excessive in relation to the concrete and diretitary advantage anticipatet®

The Report concludes that both Israel and Palastiarmed groups violated
prohibitions against indiscriminate attacks. Hoemuo even compare the methods
by which Israel and Hamas fight is specious. Tdradli military actually seeks to
achieve military advantages by choosing its targatsfully. To the contrary, Hamas
rocket attacks against civilian centres do not my savay seek to achieve military
objectives. They are, quite simply, terrorist eitte—a phrase the Mission is reluctant
to use unless directed at Israel—aimed at spreddargamong civilians.

In terms of Israel's operations, the fact that iwaigpcidents occur during

military conflict that result in civilian deaths é® not establish a violation of law—or

even wrongdoing for that matter. The Office of fsecutor at the International

4891d. art. 48.

“701d. art. 51(4).
471 |d.

472|d. art. 51(5).
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Tribunal for the former Yugoslavia reached the sawmeclusion, and the Committee
Established to Review the 1999 NATO Bombing Campafgainst the Federal
Republic of Yugoslavia reported to the Prosecutat t‘the mere cumulation of
[legitimate individual attacks] . . . cannipso factobe said to amount to a crinfé®
While military forces are clearly prohibited fromargeting civilians who are not
taking part in hostilities, the principle of distion does not address incidental harm
caused when attempting to strike legitimate miitarget§”.

The American Red Cross has also interpreted coyret,

not all civiian deaths are unlawful during war.ntgrnational

Humanitarian Law] does not outlaw armed conflicyt bnstead

attempts to balance a nation's acknowledged leigak to attack
legitimate military targets during war with the liigof the civilian

population to be protected from the effects of liostilities. In other
words, given the nature of warfare, IHL anticipagesertain amount of
‘collateral damage,” which sometimes, regrettabigay include

civilian casualtie¥”™.

The ICRC Commentary to Additional Protocol | of tBeneva Convention
also states the following:

In combat areas . . . it often happens that pwiefjian . . . buildings
or installations are occupied or used by the arfioedes and such
objectives may be attacked, provided that this doet result in
excessive losses among the civilian populationr é&ample, it is
clear that if fighting between armed forces takes@in a town which
is defended house by house, these buildings—foctwArticle 52 . . .
‘(General protection of civilian objects),” paragha3, lays down a
presumption regarding their civilian use—will in@ably become

*"3 Final Report to the Prosecutor by the Committetalitished to Review the NATO Bombing
Campaign Against the Federal Republic of Yugoslaviat Y 50-52 (n.d.),
http://www.icty.org/sid/10052.

47" Many countries, including Australia, Canada, Fegrialy, New Zealand, and the United Kingdom,
stated upon ratification that article 52(2) of Atitutial Protocol | was neither intended to address,

did it address, the question of incidental or d¢ellal damage resulting from an attack directed at a
military objective. Int'l Comm. of the Red Cros$nternational Humanitarian Law, State
Parties/Signatories, Protocol Additional to the 8enConventions of 12 August 1949, and Relating to
the Protection of Victims of International Armed r@licts (Protocol 1), 8 June 1977,
http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=£&4ts=P (select hyperlinks under
“Reservation/Declaration” column for each of the@ab countries).

7S Am. Red Cross, Introduction to Int'l Humanitariaaw (IHL), http://www.redcross.org/portal/site/
en/menuitem.d8aaecf214c576bf971e4cfe43181aal/ce2874749b48bb110VgnVCM1000008
9f0870aRCRD (last visited 20 Dec. 2009).
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military objectives because they offer a definitntcibution to the

military action. However, this is still subject tioe prohibition of an

attack causing excessive civilian log$@s

The key factor, of course, iexcessiveness The Mission has neither the
expertise nor the necessary facts to determine hehetivilian casualties were
excessive when part of a legitimate military strikéhat determination is necessarily
influenced by the military advantage—which shoutdjiddged from the standpoint of
the entire operation, not just an isolated P&rand is based upon the “reasonable
military personnel” standard. The “security of tittacking forces” is also part of the
consideration in assessing military advant&feThe standard is intended to prevent
“[ mlanifestly disproportionate collateral damage inflicted in erdto achieve
operational objectives,” not close calfs

While military advantage is sometimes evidents ihot always obvious on the
surface. For several years, Hamas has held incamcado hostage IDF soldier Gilad
Shalit. Among its other aims, Israel may have baaing on intelligence and trying
to locate or rescue Shalit during Operation CasidLe Obviously, any operation
designed to rescue Shalit would be extremely Seas#énd the Israeli military would
be completely justified in not revealing such imh@tion either before or after-the-
fact, as doing so could further risk the life ofaBhand other Israeli soldiers.

Even when the Report attempts to analyse combsatatus or proportionality,

it does so in conclusory, meaningless fashion. ekample, the Mission discusses the

targeting of “policemen” on 27 December 2008 andctades that they “cannot be

476 |CRC Commentary on Additional Protocol Isupra note 74, art. 51(4)(a), {1953,
http://www.icrc.org/ihl.nsf/1a13044f3bbb5b8ec1238B366f226/5e5142b6bal02b45¢c12563cd004347
4110penDocument.

“"T|CRC CIL Study, Practice, ch. 2, 1 336, 361.

“81d. 11 329, 331, 336, 339.

479 Stefan Oeter,Methods and Means of Combain THE HANDBOOK OF INTERNATIONAL
HUMANITARIAN LAW 119, 135 (Dieter Fleck ed., 2d ed. 2008).
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said to have been taking a direct part in hos#iff®. That initial conclusion is
simply based on the Mission’s belief—despite abubhdaidence to the contrary—
that the police and the military wings are sepausigés. However, the Report then
continues to analyse

whether the attacks on the police stations couldusgfied on the

basis that there were, allegedly, members of Ralastarmed groups

among the policemen. The question would thus be o

proportionality . . . . [T]he Mission finds thdte deliberate killing of

99 members of the police at the police headquagedsthree police

stations . . . constitutes an attack which failedtrike an acceptable

balance between the direct military advantage iatied . . ",

The Mission provides no basis for the conclusiemeakes. What criteria are
used to determine proportionality?Nowhere does the Mission engage in any
meaningful analysis, and, quite frankly, it is wgpialified to do so Such analysis is
more appropriately conducted by the military, whichs access to the relevant
operational and intelligence data. For the Missonply to conclude after the fact
that certain strikes were “disproportionate” is @pas, and such conclusions should
be afforded no weight.

The Report also consistently implies that the preseof civilians renders a
target immune. However, as the foregoing analyspains, the presence of civilians
at a site does not preclude an attack on an otkerlggitimate military target, and,
under Article 28 of the Fourth Geneva Conventiotine“presence of a protected
person may not be used to render certain pointareas immune from military
operations*®?

All indications are that Israeli military strikesewe carried out in the

reasonable, good faith belief that the targets wal¢ary ones. The IDF checked and

cross-checked targets and often refrained fronyicayrout attacks, or diverted them,

“80 Goldstone Reporsupranote 5, 1 432.
“8L1d. 91 433, 435.
82 Eourth Geneva Conventiosypranote 353, art. 28.
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due to potential disproportionate civilian caseadf’. One of the best examples of
this restraint, as previously mentioned, was Isaefusal to attack al-Shifa Hospital
in Gaza City, where Hamas set up its main headepsafin clear violation of the law
of armed conflict). Israel declined to attack thespital out of concern for civilians
present in the area, powerful evidence that theitanyl did not engage in
indiscriminate attacks, as alled&tl Other sensitive sites like UN and Red Cross
facilities were marked on IDF operational maps aitwtographs, and the IDF
distributed this information to all levels of commu&®.

The ICRC Commentary acknowledges that the realibiesvarfare render
complete accuracy impossible. It states the fahgw

The military character of an objective can somesirbe recognized

visually, but most frequently those who give thelesr or take the

decision to attack will do so on information prosebby the competent

services of the army. In the majority of casey thél not themselves

have the opportunity to check the accuracy of soidimation; they

should at least make sure that the informationresipe and recent,

and that the precautions and restrictions laid down Article

57 . . .‘'(Precautions in attack)’ are observed. cise of doubt,

additional information must be requestéd

The Israeli military complied with those basic @etons, but, given the
violence and chaos in battle, assessing intentrbes@xtremely difficult—especially
when attempted months after the specific incidbetag investigated occurred.

The Report nonetheless blithely indicts the Isradlitary without anything
close to sufficient information, consistently splating about the intent of Israeli

soldiers and the situation on the ground. It shysys like “Zeytoun was an area of

particularly intense action by Israeli forces, yleere are almost no indications of

83 MFA, OPERATION INGAZA, supranote 11, at f 115.

*®1d. at 1 131.

% d. at 1 259.

8% |CRC Commentary on Additional Protocol upra note 74, art. 51(4)(a), 11952, http://
www.icrc.org/ihl.nsf/1a13044f3bbb5b8ec12563fb00&&Be5142b6bal02b45¢12563cd00434741!10p
enDocument.
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armed resistanc&’. The Report, in typical fashion, does not idgntiife basis for its
conclusion. Although the Mission sought Israele@ional data, Israel was within
its sovereign right in not providing it. The reglis there is no way to know what

Israelis saw without such data.

3. The Report Misconstrues International Law in Its Charge
That Israel lllegally Targeted Humanitarian Protected
Structures.

The Report also accuses Israel of illegally targetiumanitarian structures,
including UN facilities, hospitals, and schdfs Such accusations constitute legal
conclusions about IDF intent without supportingdevice.

Article 8 of the Rome Statute prohibits “[ijntenti@ly directing attacks
against buildings, material, medical units and gpamt, and personnel using the
distinctive emblems of the Geneva Conventiamsconformity with international
law’*®. It is clear that commission of this crime is tingent, inter alia, on proof that
these targets were being properly utilizZ8d

Hamas, on several occasions, used medical vehiubsgjtals, and uniforms
for military and terrorist purposeas the Mission could have readily discerned if it
had made even a cursory effort to d§°Solnstead, it was silent.

The IDF has investigated a number of cases allggedblving attacks on
medical vehicles and facilities. It found thatswme cases, the ambulance driver was
driving the vehicle suspiciously or without priavardination with IDF forces, which

soldiers feared could mean suicide attackérs And, as Muhammad Shriteh, an

87 Goldstone Reporsupranote 5, { 344.
88 |d. 11 334, 58494, 1718 (at pages 533-34).
;‘zz Rome Statutesupranote 129, art. 8(b)(iii) (emphasis added).

Id.
“IMFA, OPERATION IN GAZA, supranote 11, 1 119, 154, 155, 171-188g alsoMarcus & Crook,
supranote 171; Hamas Booby Trapped School and Zoo 412t#9,supranote 172; Hamas Admits
It Uses Human Shieldsupranote 85; Israeli Defense Forces Videapranote 173; Israeli Defense
Forces Videosupranote 174; Israeli Defense Forces Vidsopranote 175.
“92\MFA, OPERATION INGAZA, supranote 11, § 377.
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ambulance driver, revealed, Hamas frequently hgdclambulances and medical
equipment for military purpos&8. The Report tries to discredit individuals likese
who risked their lives, though, saying, “[n]Jone tbk ambulance drivers that were
directly interviewed by the Mission reported anteatpt by the armed groups to use
the ambulances for any ulterior purpdSé” The Mission refused to delve deeper into
differing accounts, as they certainly did not fietgeneral tenor of the Report’s
conclusions.

The Report also criticises the Israeli military folenying ambulances
unfettered movement. However, the fact that testogroups were hijacking
ambulances for combat purposes would justify thigary’s caution. But the Report
speculates that “the Israeli armed forces must hHawawn that there were no
combatants among the people to be rescued or imiimediate vicinity*®. Again,
there is no sound basis for speculating about wblaliers “must have known”. On
another occasion, the Report criticises Israelilisos for making an ambulance stop
and ordering the driver and a nurse out of the alehi The possibility of suicide
attacks made such precautions necessary, hof#éveNowhere does the Report
account for these obvious realities.

As previously discussed, in one of the best exasnpl¢he restraint employed
by the IDF, it refused to strike the al-Shifa heaphiwhere Hamas had established a
base of operations, out of concern for collatemhdge. And, in one of the best
examples of the inherent bias of the Report, thesin refused to investigate or
report on lIsrael’'s restraintis-a-vis al-Shifa hospital. The Report did, however,

discuss incidents surrounding al-Quds hospital.

31,9 179.
94 Goldstone Reporsupranote 5, 1 472.
95 d. 1 4609.
*1d. 1 715.
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In the Israeli government’s July 2009 report, iegdaot cite any intelligence
data (for obvious security reasons) to explain \ahstrike on al-Quds hospital was
warranted. Instead, it refers td\@wsweelarticle to illustrate that combatants were
carrying out attacks from within or near the haapit The article quotes hospital
director Dr. Khalid Judah, who said, “I am not abdesay if anyone was using [the
two Palestinian Red Crescent Society buildingscafjaito the hospital], but | know
for a fact that no one was using the hospftal” The Israeli Report quotes Talal
Safadi, an official in the Palestinian People’stffavho said that resistance fighters
were firing from all around the hospital

The Report, however, dismisses the implicationSafadi’'s statements and
adopts a sarcastic mocking tone towards the Igpasltion, saying,

The Mission understands that the Israeli Governnmeay consider

relying on journalists’ reporting as likely to beeated as more

impartial than reliance on its own intelligence omhation. The

Mission is nonetheless struck by the lack of amygestion in Israel’s

report of July 2009 that there were members of drgreups present

in the hospital at the tin%.

It continues:

[The Mission] takes account of the sighting ofesdt one tank whose

direct line of fire, bearing in mind that it wasrsaunded by tall

buildings on both sides, was the hospital itself... [T]he Mission

finds that there are reasonable grounds to betleatethe hospital and

the ambulance depot, as well as the ambulancessdtess, were the

object of a direct attack by the Israeli armed désrc . . and that the

hospital could not be described in any respedtatttime as a military

objective . . . . [T]he Mission takes the viewtttizere was intent to

strike the hospitaf°.

There is clear evidence by Palestinians’ own adomssthat armed groups

were firing at Israelis from the area near the itakpYet, the Mission dismisses that

97 Barak Mendelsohn,Hamas and Its Discontents FOREIGN AFFAIRS, 20 Jan. 2009,
http://www.scribd.com/doc/20438218/Hamas-and-ItseDntents-The-Battle-Over-Islamic-Rule-in-
Gaza.

“9%8 MFA, OPERATION INGAZA, supranote 11, 1 173.

99 Goldstone Reporsupranote 5, 1 612.

1d. 1 620, 621, 625.
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evidence and then refers to battlefield schematnduding what would have been
visible to Israeli soldiers, to conclude that ldreettacks on the hospital were
deliberate. On what grounds can the Mission catecluhat was visible to soldiers on
the battlefield? Finally, the Mission speculatestioe intent of Israeli soldiers based
upon what it surmises they must have seen. Theibfisthen concludes this is
sufficient evidence to declare a violation of then@va Convention and international
legal requirements of proportionalif§y. This is, of course, non sense, pure and
simple.

The Report also criticises Israel for striking mass. Yet, houses of worship
cannot be used to render militants immune fronkes??, and Hamas used mosques
for military purposes throughout Operation Castd @a violation of international

Ia 03

. Unfortunately, the Mission only chose to invgate incidents surrounding the
al-Magadmah mosque, another instance of cherryirgickertain allegations and
failing to investigate others that do not bolstére tMission’s predetermined
conclusions. The Mission claims that it “found eadence that this mosque was
used for the storage of weapons or anilitary activity by Palestinian armed
groups . . . . However, the Mission is unable &kena determination regarding the
allegation in general nor with respect to any otmeasque that was attacked by the
Israeli armed forces during the military operatiGhs

Once again, the Mission could have easily discalenstances of Hamas
using mosques with minimal investigation. They wedl documented, including in

Israel’s July Foreign Ministry report. They inckud mosque in the Tel al-Hawa area

of Gaza City, which served as a storehouse for menés and a launching site for

Olid. 9 627.

92 Additional Protocol Isupranote 69, art. 53(b).

03 MFA, OPERATION INGAZA, supranote 11, § 7, 23, 139, 141, 154,155, 164-166, 183, 233-234,
352, 401.

04 Goldstone Reporsupranote 5, { 463.
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terrorist attack®”, and the Al-Khulafa mosque in Jabaliya, which edras a terrorist
operations room and a long-range Grad rocketsgeaaesenaf®. The Israeli military
lawfully struck the two mosques, respectively, dn[3ecember 2008 and 1 January
2009,

They also include the al-Magadmah mosque, whichRigort calls a civilian
target that Israel intentionally target®d First, it is not clear that Israel actually
struck the mosque, as it has denied doind®soAssumingarguendothat it did,
however, many within the mosque were members of &anvhich would render the
strike legitimate, since use of otherwise protectdctures by enemy military forces
converts protected structures into legitimate amjittargets’®. To conclude, however,
that the al-Magadmah mosque was not being usethildant activities, the Report
cites the fact that the mosque was not mentionedhe Israeli government’s
“illustrative” list of military targets in its July2009 report’. Yet, as the word
“illustrative” implies, it is not an exclusive listMoreover, at least six of the fifteen
people killed in that incident were members of Ad99am Brigades, as the Palestinian
Centre for Human Rights’ list confirm.

The Report also discusses alleged strikes neaogemee tents>. The Report
speculates that “[tlhe repeated nature of the edrikndicates that there was a
deliberate attempt to kill members of the grougher entire group . . .” and that “the

families participating in the condolence tents wekglians and taking no direct part

%05 MFA, OPERATION INGAZA, supranote 11, | 234.
506
Id.

507 Id

*% Goldstone Reporsupranote 5, {1 836, 838.

914, 11 829-831.

*1%4. § 829.

> MFA, OPERATION INGAZA, supranote 11, at 86.

*12 pglestinian Ctr. for Human Rightsyeekly Report: On Israeli Human Rights Violationstiie
Occupied Palestinian Territories No. 01/2009, 01-07 Jan. 2009, http://pchrgazé.org
files/W_report/English/2008/08-01-2009.htm.

13 Condolence tents are where friends and familiesogpay respects to the deceased and comfort
relatives.

126



in hostilities™**.

This conclusion, however, is simply that, a dosion based on
very incomplete information. It does not addrdss possibility of operational error
or that some of the targets were combatants]egitimate targets.

Hamas also operated in or near other civilian tires. The Report even
concedes “on the basis of information in the repdrthad seen, the possibility of
mortar attacks from Palestinian combatants in thwnity of the school,?*® and
“there are indications that Palestinian armed gsolgunched rockets from urban
areas . ... [T]he question remains whetherwhas done with the specific intent of
shielding the combatants from counter-attatk”

The Mission has not been able to obtain any dimatlence on this
question®”. An Israeli colonel submitted a report based upatestinian admissions
of seizing homes for military and ambush purposteploying explosives near
residences, booby-trapping homes and shooting fropulated ared¥. The obvious
guestion—notwithstanding existing evidence—is whgntds would utilize these
tactics if it was not either shielding itself frocounter-attacks or trying to maximize
civilian deaths for propaganda purposes.

Yet, the Report states that “the International I€rSroup and Human Rights
Watch found that the practice of firing close towithin populated areas became
more prevalent as the Israeli armed forces tookrobof the more open or outlying
areas®™® In other words, even when admitting that militgroups did, in fact, fire
from within populated areas, placing Palestinianlians at risk, the Mission casts

blame upon Israel for creating the conditions thatle such tactics more likely. One

14 Goldstone Reporsupranote 5, 11 874-878.
S15d. 7 444.

5181d. q 450.

517 |d

518|d. 9§ 454.

*19d. 7 448.
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wonders why the Mission utterly failed to apply Bueasoning against Hamas for its
actions that triggered the Israeli incursion infihg place.

The Report also dismisses claims that Palestiniar@e groups make on their
websites, because apparently one of the sites eallegerhaps falsely—that it
prepared an ambush in a civilian home and thenuoagtan Israeli soldig®”. The
Mission states, “[tlhis example suggests that savmedsites of Palestinian armed
groups might magnify the extent to which Palestisiguccessfully attacked Israeli
forces in urban ared'. Again, this represents a very disturbing pattefn
assumptions throughout the RepoM/hen Palestinians say things that could indict
them, the Mission dismisses the statements, s#yaygare not dispositive and could
be an exaggeration. When, an Israeli says somgtthat could be construed as an
indictment (like soldiers’ testimonies from Breakitne Silence), the statements are
treated as gospel Similarly, if the Mission is skeptical of Palesan claims in
certain contexts, why is it so deferential when dik@ms involve allegations of
wrongdoing against Israelis? The answer is biase pnd simple.

Finally, the Report accuses Israel of illegallyikstig UN facilities. In the
small and densely populated area of Gaza, thers exer 750 UN facilities and
nearly 1,900 sensitive facilities overafl Israel has released photographs showing
the close proximity of UN facilities and schools meany Hamas launch sit&s
While Israel took great precautions to avoid strikithese sensitive sites, damage
nonetheless occurred, which Israel continues testigaté®”. It also cooperated with

the UN Board of Inquiry established by the Secket@eneral to investigate such

520|d. q 456.

%211d. 9 456.

22 MFA, OPERATION INGAZA, supranote 11,  259.
523|d. at 1 331.

%241d. at 7 333.
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issues, and the Secretary General has acknowledgeel’s cooperatiolt”. This
further undermines the Report’s allegations, wha@hdetail further, that Israel does
not take investigations into potential wrongdoiegasusly.

4. Individuals Who Directly Participate in Hostilities Are Not
Entitled to Civilian Protection.

International law examines whether one takes atdipart in hostilities™® or
an “active part in hostilities®’, which the International Criminal Tribunal for
Rwanda determined has the same meaffingrhe legal standard takes a broad view
of “the scale of the whole operation,” not just @fie incidents in making such a
determinatiof?®>. The Report often takes a far too narrow, speaifew or simply
concludes without sufficient evidence whether ajecbor person is serving only a
civilian purpose.

The Report criticises Israeli strikes on Hamas dings, saying “buildings
attacked and destroyed served a public purposedmaiot be regarded as ‘promoting
Hamas terrorist activity®®®. That analysis is dubious at best. Althougls itriie, as
the Report states, that “military objectives areited to those objects which by their
nature, location, purpose or use make an effeciwéribution to military action and
whose total or partial destruction, capture or raiziation, in the circumstances

b31

ruling at the time, offers a definite military aanage™’”, the Mission lacks the

%|d. at 1 334.

526 pdditional Protocol Isupranote 69, art. 51(3).

2" Geneva Convention for the Amelioration of the Gtiad of the Wounded and Sick in Armed
Forces in the Field of August 12, 1949, art. 3,.6.0. 3114, 75 U.N.T.S. 31 [hereinafter “First Geme
Convention™], http://www.icrc.org/ihl.nsf/7c4d08d287a42141256739003e636b/fe20c3
d903ce27e3c125641e004a92f3.

°% See Prosecutor v. AkayesiCase No. ICTR-96-4-T, Judgement, 110 (2 Sept98)9
http://www.unhcr.org/refworld/publisher,ICTR,,,408Bb4,0.html.

*% geeCase Concerning Oil Platforms (Iran v. U,S2003 1.C.J. 161, 198 (Nov. 6), http://www.icj-
cij.org/docket/index.php?p1=3&p2=3&code=op&case=868a.

*% Goldstone Reporsupranote 5, 1 382.

% d. 1 383.
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information to know if these buildings served aitarly purpose when attacked, given
its lack of operational and intelligence data.

It also cannot be overstated that Hamas is a tetrorganisation. If Hamas
used buildings—even traditional civilian structures such a manner that their
nature, location, purposer use made an effective military contribution, thée
became legitimate targets of military strikes, makiinto account proportionality
rules®2. The Report even states that “[t]he Mission ferthotes that international
humanitarian law also recognizes a category of liaivi objects which may
nonetheless be targeted in the course of armedictaiof the extent that they have a
‘dual use™*. That is precisely what many of the Israeli téssgeere.

Simply because a member of Hamas is not engagactive hostilitiesat the
very moment of an attacoes not suddenly render him immune from attatkhat
were the standard, it would be easy for combatemsuddenly declare themselves
removed from hostilities when convenient. The ICRG@mmentary to Additional
Protocol | echoes that logic, saying,

any interpretation which would allow combatantsnasant in article

43 to ‘demobilize’ at will in order to return todh status has civilians

and to take up their status as combatants once,agmithe situation

changes or as military operations may require, dbale the effect of

canceling any progress that this article has aekiev . . [Article 44]

does not allow [a] combatant to have the statua cbmbatant while

he is in action, and the status of a civilian dtettimes®*

Further, the “immunity afforded individual civilignis subject to an overriding

condition, namely, on their abstaining fraih hostile acts™>.

*32 geeAdditional Protocol lsupranote 69, art. 52(2).

3 Goldstone Reporsupranote 5, 1 386.

34 |CRC Commentary on Additional Protocol kupra note 74, art. 43, {1678 (emphasis
added),http://www.icrc.org/ihl.nsf/1a13044f3bbb5082563fb0066f226/0cdb7170225811a0c125
63cd00433725!0penDocument.

5 |d. art. 51, 911942 (emphasis added), http://wwwcgfihl.nsf/1a13044f3bbb5b8e
€12563fh0066f226/5e5142b6bal02b45¢12563cd00434 p&hiocument.
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The foregoing undermines the Report's assessmeatt fimany of the
“civilians” killed—including “police officers™—wereactually innocent bystanders.
As the ICRC Commentary highlights, once you be@e@mnmbatant, you cannot just
step back into the civilian role when convenient.

The ICRC attempted to define what constitutes dirparticipation in
hostilities as follows:

1. The act must be likely to adversely affect thétany operations or

military capacity of a party to an armed confliat alternatively, to

inflict death, injury, or destruction on persons abjects protected
against direct attack (threshold of harm), and

2. there must be a direct causal link between ¢thard the harm likely
to result either from that act, or from a coordathinilitary operation of
which that act constitutes an integral part (dicaeisation), and

3. the act must be specifically designed to diyecuse the required
threshold of harm in support of a party to the Gonfand to the

detriment of another (belligerent nexiid)

The Commentary also states,

Undoubtedly there is room here for some marginuofggment: to
restrict this concept to combat and active militapgrations would be
too narrow, while extending it to the entire wafoef would be too
broad, as in modern warfare the whole populatiotigyates in the
war effort to some extent, albeit indirecfiy

Other scholars have stated, “[i]t is fair to comigu . . that a clear and uniform
definition of direct participation in hostilitiesas not been developed in state

1538

practice There was widespread disagreement among expérts made

recommendations to the ICRC about how to defineetdiparticipation,” and many

3% |CRC, INTERPRETIVE GUIDANCE ON THE NOTION OF DIRECT PARTICIPATION IN HOSTILITIES UNDER
INTERNATIONAL ~ HUMANITARIAN Law  16-17  (2009), http://www.unhcr.org/refworld/
docid/4a670dec2.html.

7 |CRC Commentary on Additional Protocol kupra note 74, art. 43, Y1679, http:/
www.icrc.org/ihl.nsf/1a13044f3bbb5b8ec12563fb00&&Dcdb7170225811a0c12563cd00433725!0p
enDocument.

%38 HENCKAERTS& DOSWALD-BECK, supranote 436, at 23.
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of them actually withdrew from the discussions hseathey regarded the definition
as far too narrow”.

The fact that the ICRC sought to address the isfwéhat exactly constitutes
“direct participation” in hostilities, and that soany of the experts whose opinions
were sought felt the need to withdraw, shows just much legitimate disagreement
there is on the issue and how unsettled the legattide is. It makes it all the more
inappropriate for the Mission to state its intetpten—based on incomplete
information—with such certainty. The Report by means constitutes an authority
on the topic either in its legal or factual applica. Given the uncertainty and
disagreement surrounding the question, Israelargited good faith application of
the rule would certainly seem entitled to the binef the doubt. To seek
prosecutions of soldiers who are left to apply eastand unsettled legal principles in
the heat of battle reeks of a politically motivapetversion of justice.

In the International Criminal Tribunal for the Fa@mYugoslavia, the Trial
Chamber stated that,

relevant factors in this respect include the awtjwivhether or not the

victim was carrying weapons, clothing, age and gerd the victims

at the time of the crime. While membership of #mmed forces can

be a strong indication that the victim is direcigrticipating in the

hostilities, it is not an indicator which in and itgelf is sufficient to

establish thig®,

Israel’s High Court of Justice has defined direattigipation in hostilities

even broader as “a civilian bearing arms (openlgancealed) who is on his way to

> 35eeBill Gertz, Inside the RingTerrorists and Laws of WalAsH. TIMES, 18 June 2009, http://
www.washingtontimes.com/news/2009/jun/18/inside+ing-95264632/?page=2  (scroll half-way
down on the page in order to see article).

40 gee Prosecutor v. Halilovic Case No. IT-01-48-T, Judgement, 34 (16 Nov. 5200
http://www.un.org/icty/halilovic/trialc/judgementiilex.htm. Footnote 78 in this case also statds tha
“[tIhe Trial Chamber notes that a person may bedisas a member of an armed force, without being
mobilised. Furthermore, it is possible that intates of war, the civilian police by law become pairt
the armed forces.d. 1 34 n.78.

132



the place where he will use them against the aanhguch place, or on his way back
from it,” or,

a person who collects intelligence on the army, tivre on issues
regarding the hostilities . . . or beyond thoseugss a person who
transports unlawful combatants to or from the plageere the
hostilities are taking place; a person who operateapons which
unlawful combatants use, or supervises their ojerabr provides
services to them, be the distance from the battefis it may*.

There would certainly seem to be a presumption dhgtmember of Hamas
takes direct part in hostilities, but, in genetiagre are a number of factors that impact
the determination. In combat, where life and dekgbends on split second decisions,
these are not easy assessments to make. For fs&®oMio simply conclude months
later, based on incomplete evidence, that civiliareye deliberately targeted is
outlandish and should hold no legal weight whatsoev
lll.  ISRAEL CONTINUES TO INVESTIGATE POTENTIAL INTE RNAL

WRONGDOING AND ILLEGALITY IN ACCORDANCE WITH THE

MOST STRINGENT INTERNATIONAL STANDARDS.

The Report repeatedly accuses Israel of failingestablish and conduct
independent and impartial investigations into tleeduct of IDF forces. That is
patently incorrect, as even a cursory investigatemeals.

Israel’s military is one of the most highly trainedorally conscious, and self-
critical in the world. It utilises lawyers duringattle who examine the legality of

72 It also has

military strikes and generally ensure compliancthwiternational la
one of the most refined processes of any counttlgerworld for internally reviewing

misconduct. Even the United States’ system, theimeacy of which is not seriously

1 HCJ 769/02 Pub. Comm. Against Torture in Isr. ov® of Isr., [2005] IsrSC (n.p.) 25-26,
http://74.125.93.132/search?g=cache:tP0_q6a3lAhtlcourt.gov.il/Files_ENG/02/69
0/007/A34/02007690.A34.pdf+Public+t Committee+agatfistrture+in+Israel+v.+Government+of+lsr
ael&cd=1&hl=en&ct=cInk&gl=us (select link to accesginion).

42 MFA, OPERATION INGAZA, supranote 11, | 216.
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guestioned, does not provide for independent jabreiview of whether to commence
a criminal proceeding against military officials, ia the case in Israéf.

Although it is our position that the Internation@liminal Court does not
possess and should not exercise jurisdiction owamts in Gaza because the
“Government of Palestine” does not represent arsaye State and, therefore, is
ineligible to accede to ICC jurisdiction, the piple of complementarity also makes
jurisdiction impropet*®. The Preamble of the Rome Statute “[e]mphasizfes the
International Criminal Court established under iatute shall be complementary to
national criminal jurisdictions*”.

Article 17 of the Rome Statute states that,

the Court shall determine that a case is inadnmessithere: (a) The

case is being investigated or prosecuted by a Sudtieh has

jurisdiction over it, unless the State is unwilliagunable genuinely to

carry out the investigation or prosecution; (b) Ttese has been

investigated by a State which has jurisdiction avand the State has

decided not to prosecute the person concernedssunbee decision
resulted from the unwillingness or inability of tis¢ate genuinely to
prosecut&'

Israel's commitment to—and history of—investigatingatters internally—and

prosecuting wrongdoing where appropriate—shoulclpde any exercise of ICC

jurisdiction and any UN Security Council referrdltbese matters to the ICC.

>21d. at 7 310-311.

*4While the Report encourages the ICC Prosecutana@e a decision on whether the Court has
jurisdiction pursuant to the “Government of Palestideclaration under Article 12(3) of the Rome
Statute, the Report also acknowledges that theithons for acceding to ICC jurisdiction are not met
Under the language of the Rome Statute, only Stzdesaccede to the Court’s jurisdiction, and the
Report explicitly recognises that Palestine isa&@tate. It says, “[a] second issue relates tdntimean
rights obligations of the Palestinian Authorityetide facto authority in the Gaza Strip and other
political and military actors. As non-State actdrge question of their human rights obligationssmu
be addressed.” Goldstone Repstipranote 5, 1 304.

>4 Rome Statutesupranote 129, pmbl.

*0Id. art. 17.
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As of November, the IDF has investigated 128 ingigleincluding incidents
raised by human rights repofts Of those, 25 are currently being reviewed by the
Military Advocate General (MAG) to determine if fber investigation or
proceedings are necessdfy Of the other 103 cases, criminal investigatibase
been opened in 27 of théfi Simply because a summary of previous investigati
has been presented to the MAG does not mean thdhvestigations are clos&d
One soldier has already been convicted for tfeft

All IDF investigations are subject to review by &G, who is independent
from the IDF command hierarchy, and then subjedtitther review by the Attorney
General and then the Supreme Court of I18faelThe scope of judicial review for the
Supreme Court is very broad, as any interested/ gartluding non-governmental
institutions) can directly petition the Court. 2008, over 2,000 petitions were filed
with the Supreme Court, which even heard petition®NGOs during Operation Cast
Lead®®. The Court has also adjudicated hundreds of gaeaining to rights claimed
by Palestiniarns*

If there is sufficient evidence for an indictmettien the MAG Corps will
proceed with prosecutions in the Military Courtsrom 2002 through 2008, 1,467
criminal investigations were opened into allegeti®y misconduct, 140 indictments

issued and 103 defendants convicted, persuasivéere that the process is

*47|sR. MINISTRY OF FOREIGNAFFAIRS, STATUS OFIDF INVESTIGATIONS OFGAZA INCIDENTS, 5 Nov.
2009,
http://www.mfa.gov.il/MFA/Government/Law/Legal+Issstand+Rulings/Examination_allegations_b

y_IDF_Oct_2009.htm.
548 Id.

549 Id

>0 MFA, OPERATION INGAZA, supranote 11, 1 320.
1 |njtial Israeli Responseupranote 4, at 21, n. 23.
2|d. 99 298-299.

5531d. at 1 302.
554 |d
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legitimate€®. These facts clearly seem to indicate both Israéllingness and ability

to investigate and prosecute its own personnelchvpreempts ICC jurisdiction. The
Report, rather than acknowledging Israel’s commitiiie justice, states that “[i]n the
past, every case in which a Palestinian not ppetitig in hostilities was killed was
subject to criminal investigations. This policy aclged in 2000. Criminal
investigations are now the exceptiott’

It is true that not every civilian death resultsain investigation, as they are
usually undertaken when there is suspicion of wdomgg—although civilian
casualties are routinely the subject of operatiomaduiries by senior-level
commanders. And still, the numbers cited abovearbtecontradict the Report’s
implication that investigations are not serioussirael.

The Report also cites a Human Rights Watch studiyd¢bncluded that Israel
initiated few full criminal investigations and femadictments during the period from
2000 to 200", 1t is unclear why the period studied was 2002264 and whether
the period was chosen deliberately in order to suppg predetermined conclusion.
Regardless, the fact that indictments were noesgsloes not mean that Israel did not
conduct legitimate investigations. There very wabuld have been insufficient
evidence to procure an indictment or convictionthArough, objective investigation
by independent investigators fully satisfies in&ional standards if such
investigators demonstrate that there is insufficeandence to proceed to trial or that
such charges were wrong.

The Report also cites testimonies from soldier8teaking the Silence, a
European-funded NGO that solicits disgruntled Israeldiers who are willing to

criticise the military. Israel investigated theeBking the Silence report on Operation

%% |d. 9 293.
% Goldstone Reporsupranote 5, 1 1399.
*7|d. 1615 (at page 505).
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Cast Lead and concluded that the allegations westlynanonymous and not based
on personal knowledge or observafigh In fact, most of the allegations are
anonymous and lacking in critical detalhd some of the soldiers were not even in
Gaza at the time of battle but were on reserve dttie timée>®.

Overall, the Report concludes that “a delay of swnths to start these
criminal investigations constitutes undue delayhe face of the serious allegations
that have been made by many people and organis&in That statement is not
based on any legal authority whatsoever. The Missias no basis for saying why
the period constitutes “undue delay” other than tmnions of its members.
Moreover, the Mission has no idea when Israel digtleunched its investigations. It
is merely speculating that it took six months. a@& imagine if different parties
were involved and the state apparatus quickly iyated and convicted the alleged
offenders, the same people would argue that theepsowas too quick to convict and
did not allow proper time for all facts to emerg€hese are just further examples of
the Mission trying to impose i@d hocviews of justice on one of the most advanced
and legitimate legal systems in the world.

Finally, in June of 2009, the Criminal Chamberlod National Court of Spain
affrmed the legitimacy of Israel's internal invigsttions by denying universal
jurisdiction for events that occurred in Gaza if©20 The Court acknowledged that
Israel is investigating the matter internaffy It is an acknowledgment that should be
obvious to any honest observer. Unfortunately, @wdstone Mission’snodus

operandiwas not honest observation.

>8d. 9 1761.

%9 Kosky, supranote 177see alsKatz & Jerusalem Post Sta$iipranote 177.

01d. 1 1617 (at page 505).

51 Spain Court Drops Gaza Probe into Israeli Air RaMNETNEWS 30 June 2009, http://www.
ynetnews.com/articles/0,7340,L-3739264,00.html.
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CONCLUSION

The international community, including bodies witlthe United Nations and
the International Criminal Court, should disregding Goldstone Report’s biased,
procedurally flawed, and substantively erroneoysore The facts indicate that
Operation Cast Lead was a focused military opangtistified by the inherent right of
self-defence and conducted in response to repéatextist acts emanating from the
Gaza Strip. All indications are that the IDF fas@xpended great effort to mitigate
the risk to innocent civilians during this operatio This does not, of course, mean
that Israel (or its military) is perfect or thatstakes and tragedies do not occur in war.
However, what should be clear is that the Israditany has instituted anything but a
“culture of impunity”. Israeli soldiers are highldisciplined and trained in
minimising civilian casualties. When allegatiorfsawongdoing are made, the Israel
military independently, thoroughly, and honestlyastigates such complaints, which
are subject to review at the highest level of teeadli legal system. Where
appropriate, those who commit criminal acts in waave been indictecand
prosecuted

Hamas, on the other hand, openly terrorises noy tsriaelis but fellow
Palestinians as well. It operates with two goatmximise death and maximise
propaganda. It hides among civilians and invitéscls that will kill innocent people.
Nonetheless, the Mission ignores Hamas’ transgrassiomitting crucial context in
its Report, and instead focuses almost exclusigalysrael. Its data is not reliable,
and its perspective is not objective.

The Report largely ignores Israel’s efforts to mirge civilian casualties and

facilitate humanitarian aid to people living in Gaz It downplays Hamas terrorist
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attacks against the Israeli people and its intitogatactics used on the Palestinian
people. It uncritically uses biased third-partyedia reporting on events in Gaza.

As such, the UN Security Council should declingdfer events surrounding
Operation Cast Lead to the International Criminal@. The International Criminal
Court should decline to open investigations or saseolving Operation Cast Lead or
to consider the Goldstone Report as credible eeelat wrongdoing on the part of
Israel. In addition to the clearly erroneous dosions of fact and law contained
within the Report, Israel is already committed twastigating wrongdoing and
prosecuting it where appropriate. It has donendbe past, is doing so at present, and
will do so again in the future.

Hamas’s indiscriminate strikes on Israel triggettesl Israeli responseBut for
Hamas’s actions, there would have been no Oper&ast Lead. What occurred in
Gaza during Operation Cast Lead is a politicalaleend military matter that should
be dealt with by Israel. And, if any party to tbenflict is to be condemned, it is

Hamas, since its actions triggered the war.
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